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ABSTRACT

The International Criminal Court is a permanent institution and has the power to exercise its jurisdiction over persons for the most serious crimes of international concern, and a complement to the jurisdiction of national crime. Serious crimes set forth in the ICC Statute include crimes of genocide, crimes against humanity, and war crimes. The jurisdiction of the Court to try perpetrators of such crimes if: a situation (case) in which one or more crimes have been committed to the Prosecutor by a State Party, a situation (case) in which one or more crimes have been committed to The Public Prosecutor by the Security Council acting under Chapter VII of the Charter of the United Nations; and by the Prosecutor by conducting an investigation. In relation to the Security Council's authority to submit a criminal case to the Public Prosecutor, it is essentially a Contract Approval between the International Criminal Court (ICC) and the United Nations (Relationship Agreement between the ICC and the United Nations). Under the Agreement the Security Council through its resolution may submit a case of offense which becomes the jurisdiction of the Court to the Prosecutor of the International Criminal Court. 

A. Background

The United Nations (UN) was established with the Charter of the United Nations and was officially established on 24 October 1945,
 having six major organs: the General Assembly, the Security Council, the Economic and Social Council, the Trusteeship Council, the Secretariat and the International Court of Justice.
 The purpose of the founding of the United Nations as stated in the Preamble of the Charter of the first paragraph "to save succeeding generations from the scourge of war .....",
 thus the objective of the United Nations is to save the successor generation of the disaster against war.

The further objectives of the United Nations are outlined in Article 1 (1) of the Charter, which includes: "maintaining international peace and security, and for that purpose: taking effective joint measures to prevent and eliminate threats to violations of peace; and shall settle in a peaceful manner, and in accordance with the principles of justice and international law, seeking resolution to international disputes or circumstances that may interfere with peace ". To achieve this objective, the Charter contains provisions which are regulated details on peace and security.
 

Maintenance of international peace and security within the framework of the UN as defined in Article 1 of the Charter is vast and the duty of the United Nations key bodies, the Security Council, the General Assembly, and the Secretary-General of the United Nations. In addition, it is also the duty of all UN member states
 as well as non-member countries of the United Nations.
 

The duty and functions of the United Nations in the maintenance of international peace and security are generally related to inter-state disputes or international armed conflicts as well as internal armed conflicts such as civil wars. However, before the disputing parties hand over their disputes to the UN's main bodies, they are recommended to resolve them peacefully through the procedures set out in international law.
Resolving conflicts between countries peacefully has been regulated in the UN Charter, namely Chapter VI on the Peaceful Dispute Settlement Article 33 paragraph (1) which determines: "parties involved in any dispute which, if perpetuated, may jeopardize the maintenance of international peace and security , must first seek a settlement by way of negotiation, inquiry, by mediation, conciliation, arbitration, legal settlement through regional bodies or arrangements, or by any other peaceful means of their own choosing ".

Under these provisions, parties to the dispute should be able to resolve their dispute through such means. However, if the ways in which the disputing parties fail, and the conflict situation jeopardizes international peace and security, one party to a dispute may draw attention to the UN Security Council. In addition, the UN Security Council may convene to settle the dispute on its own initiative,
 at the request of a member country
 or not a member state,
 or at the request of the General Assembly,
 or at the request of the Secretary-General of the United Nations.

If an inter-state dispute is discussed in the Security Council then in accordance with Article 34 of the Charter the Council may investigate any dispute, or any situation which might lead to international friction or give rise to a dispute, in order to determine whether the continuance of the dispute or situation is likely to endanger the maintenance of international peace and security.” In addition, the Security Council may provide recommendations for peaceful settlement under or in accordance with the provisions of article 33 of the UN Charter,
 whereas for inter-law disputes relating to law, the Security Council may advocate dispute resolution through the International Court of Justice.

As the body responsible for the maintenance of international peace and security, the Security Council may adopt Chapter VII of the UN Charter on Actions Relating to Threats to Peace, Violations against Peace and Aggression Acts. Concerning this the Charter regulates it in Articles 39 - 49. The application of Chapter VII This Charter is generally carried out by the Security Council in connection with inter-state disputes or domestic disputes that use armed violence.
Regarding the role of the United Nations in particular the Security Council in internal disputes that become the domestic affairs of a country is actually limited by the provisions of the Charter of Article 2 paragraph (7) which determines: “Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially with in the domestic jurisdiction of any state or shall require the members to submit such matter to settlement under present Charter; but the principle shall not prejudice the application of enforcement measures under Chapter VII.”

Under the above provisions of countries in which internal conflicts (such as civil wars) may occur, may denounce interference in the internal affairs of the United States, including settling such matters under the Charter. However, if in this internal armed conflict there is a violation of international humanitarian law or violation of human rights law, then the Security Council either on its own initiative or at the request of other States may intervene in such domestic affairs, and shall exercise its powers under Chapter VII of the Charter.
In internal conflicts that use armed violence in which this dispute has become a concern of the Security Council, in accordance with Article 39 of the Charter of the Security Council will first determine whether or not there is a threat to peace, a violation of peace or an act of aggression, and would advocate, or decide what actions should be taken in accordance with Articles 41 and 42, to safeguard or restore international peace and security.
Furthermore, the Charter also provides that "to prevent any further adverse situation, the Security Council prior to providing such suggestions or decisions concerning such acts in Article 39 may request the parties to receive temporary measures deemed necessary or appropriate. Such temporary measures shall be exercised without prejudice to the rights, demands, or positions of the parties concerned. The Security Council is careful to pay proper attention if there is defiance of the implementation of such temporary measures ".
 These temporary or perceived necessary or appropriate acts may be interpreted that the Security Council may issue a resolution on weapons arms to defuse armed conflict, or establish an inquary commission.
The next role of the Security Council in implementing Chapter VII of the Charter as stipulated in Article 41 is the application of sanctions, namely the termination of all or part of economic relations, including railway, maritime, air, postal, telegraphic, radio and other communication means, termination of diplomatic relations. This action must be implemented and implemented by UN members. Whereas the role of the Security Council in implementing Chapter VII is stipulated in 42 to 49 Charter, covering the use of air, sea or land forces, including demonstrations, blockades and other measures to restore international peace and security,
 the establishment of peacekeeping forces,
 and the use of armed violence.

In connection with the establishment of the International Criminal Court under the Rome Statute of July 17, 1998, the UN Security Council has a role in handing over international criminal cases that fall within the jurisdiction of the Court to the Prosecutor. The Court according to the Statute has limited jurisdiction over the most serious crimes involving the international community as a whole. This jurisdiction includes the following offenses: (a) The crime of genocide; (b) Crimes against humanity; (c) War crimes; and (d) The crime of aggression.
 However, for the crime of aggression until now has not formulated its definition, so it can not be applied. Furthermore, regarding the exercise of jurisdiction over the offenses mentioned above, the Statute determines that the Court may exercise its jurisdiction if: (a) A situation (case) in which one or more of the apparent crimes has been committed is forwarded to the Public Prosecutor by a State Party; (b) A situation (case) in which one or more of the apparent crimes have been committed is forwarded to the Prosecutor by the Security Council acting under Chapter VII of the Charter of the United Nations; or (c) the Prosecutor may initiate an investigation in respect of the offense.

Based on the above provisions it is clear that the UN Security Council has the authority to submit cases of international crimes to the Public Prosecutor, in which the Security Council acts under Chapter VII of the UN Charter. However, the Statute of the Court does not further regulate the procedure of the Security Council acting under Chapter VII of the Charter to forward cases of international crimes to the Public Prosecutor, thus raising the question of how the Security Council proceeds to transfer these international offenders to the Prosecutor.
With regard to the authority of the Security Council to submit an international criminal case that has occurred to the Prosecutor and to act in accordance with Chapter VII of the Charter, the authors have conducted a study entitled The Study of the Relationship between the UN Security Council and the International Criminal Court in the Prosecution of International Crime.
B. Based on the above description of the problem formulated as follows:
1. What international crimes can be submitted by the UN Security Council to the Prosecutor of the International Criminal Court?
2. How does the UN Security Council mechanism submit an international criminal case to the International Criminal Court Prosecutor?
C. The objectives are:
1. Explain and analyze the international crimes that the Security Council may submit to the Prosecutor of the International Criminal Court.
2. Explain the mechanism of the UN Security Council in submitting international criminal cases to the Prosecutor General of the International Criminal Court.
1. International crimes that may be submitted by the UN Security Council to the International Criminal Court Prosecutor
The Rome Statute on the Establishment of the International Criminal Court (ICC) was adopted by the United Nations Diplomatic Conference of the Plenipotentiary Ambassador on 17 July 1998. This Statute consists of 128 articles, in which Article 1 of the Rome Statute provides that the International Criminal Court is a permanent institution and has the power to exercise its jurisdiction over persons for the most serious crimes of international concern, and a complement to the jurisdiction of national crime.
The Rome Statute 1998 on the International Criminal Court in addition to regulating the types of crimes that enter the jurisdiction of the Court, also regulates the procedural law, and the organs of the Court. The organs of the Court in accordance with Article 34 of the Statute consist of: (i) Presidency; (ii) the Appeals Division; Division of Justice and Pre-Trial Division; (iii) the Office of the Prosecutor; and (iv) The Registrar.
The ICC's jurisdiction theoretically includes the following:
a. Material Jurisdiction
The material jurisdiction of the International Criminal Court covers the most serious crimes of concern to the international community, it is clarified in Article 5 that the jurisdiction of the International Criminal Court is limited to crimes of aggression, war crimes, crimes of genocide and crimes against humanity.
 However, specifically for the crime of aggression can’t be implemented pending formulation of the definition of crime of aggression.
b. Temporal Jurisdiction
The Rome Statute of 1998 determines that in principle the ICC is authorized to adjudicate international crimes that occurred after the 1998 Rome Statute became effective on 1 July 2002 when 60 States have ratified the Rome Statute. In addition, the ICC's temporal jurisdiction also applies to a State party to the Rome Statute after the Rome Statute becomes effective, in that context the ICC has sole authority only on international crimes committed after the country is bound by the Rome Statute.

c. Personal jurisdiction
In this regard, the ICC also expressly expresses its jurisdiction over individuals. However, the Rome Statute also makes strict exemptions related to the age of individuals who may be tried by the ICC. The ICC Statute provides that the ICC does not have the authority to try individuals under 18 years of age at the time of the offense.

d. Territorial Jurisdiction
Unlike ICTY and ICTR, the ICC's territorial jurisdiction is not clearly regulated in the Rome Statute. In connection therewith, there are several articles in the relevant Rome Statute 1998 concerning the territorial jurisdiction of Articles 12 and 13. Based on the provisions of those articles, it can be interpreted that the ICC may exercise its authority over anyone (whether citizens of the Statute of the Rome Statute 1998 or not citizens) as long as the crime is committed in the territory of the Rome Statute of 1998 and the ICC may also exercise its authority over international crimes in any territory of any country (whether the territory of the Party of the Rome Statute of 1998 or not a party state) as long as the perpetrator is a resident of the State Party.
 In addition, the ICC also has the authority to try an international criminal incident in a non-State party and the suspect of the perpetrator is not originating from a State party but with reference from the UN Security Council as contained in Article 13 of the Rome Statute of 1998.
Regarding the Implementation of Jurisdiction is provided for in Article 13 of the Statute, which provides that the Court may exercise its jurisdiction in respect of the offenses set forth in article 5 in accordance with the provisions of this Statute, if:
a. A situation (case) in which one or more crimes have been committed to the Prosecutor by a State Party in accordance with article 14;
b. A situation (case) in which one or more crimes have been committed to the Prosecutor by the Security Council acting under Chapter VII of the Charter of the United Nations; or
c. The Prosecutor may initiate an investigation in respect of such crimes in accordance with article 15. 
Based on the provisions of Article 13 of the Statute, it can be concluded that those who can file a case to the International Criminal Court are the Public Prosecutor (Prosecutor); whereas parties who may file a criminal offense provided for in Article 5 of the Statute to the Public Prosecutor are the states (where the crime occurs) which is a member of the Statute, the Security Council of the United Nations, and on the initiative of the Prosecutor himself.
Below will be described on the procedure for submitting cases to the ICC Prosecutor by the state and at the initiative of the ICC Prosecutor.

a. The Submission of a Situation (Case) by a State Party.
Regarding this matter is stipulated in Article 14 of the Statute which determines:
(1) A State Party may submit to the Prosecutor a situation where one or more crimes within the jurisdiction of the Court appear to have been committed while requesting the Prosecution to investigate the situation (case) in order to determine whether a particular person or more should be charged has committed the crime.
(2) To the extent possible, a submission specifies the relevant circumstances and is accompanied by supporting documentation as it is available to the State which submits the situation (case).
Based on the above provisions it is known that the transfer of cases of international crimes which fall within the scope of the Statute by a country to the Public Prosecutor, if in that country there has been an international crime in which the country is unable to adjudicate its own perpetrators. In submitting a case to the Prosecutor should be accompanied by supporting documentation of a criminal offense in violation of the Rome Statute.
b. The Prosecutor.
In the Statute regarding the Public Prosecutor, Article 15 is as follows:
(1) The Prosecutor may initiate a proprio motu investigation on the basis of information concerning crime in the jurisdiction of the Court.
(2) The Prosecutor analyzes the seriousness of the information received. For this purpose, he may seek additional information from States, specific agencies of the United Nations, intergovernmental organizations or non-governmental organizations, or other reputable sources deemed appropriate, and may receive written or oral testimony at place of the Court.
(3) If the Prosecutor concludes that there is a reasonable basis for proceeding with the investigation, he submits to the Pre-Trial Session a request for authority to conduct an investigation, together with a supporting material collected. Victims may submit their representatives to the Pre-Trial Session, in accordance with the Procedural Law and Evidence.
(4) If the Pre-Trial Session, after examining the application and supporting materials, considers there is a reasonable basis for proceeding with the investigation, and that the case appears to enter the jurisdiction of the Court, the Court shall have the authority to commence an investigation, subsequent decisions of the Court with regard to jurisdiction and acceptance of a case.

(5) Rejection of the Pre-Trial Session to authorize the investigation shall not preclude a petition filed by the Prosecutor based on new facts or new evidence of the same (case) situation.
(6) After the preliminary examinations referred to in paragraphs 1 and 2, the Prosecutor concludes that the information provided does not constitute a reasonable basis for an investigation, he notifies it to the persons who provide the information. This does not preclude the Prosecution from considering further information submitted to him regarding the same (case) situation based on new facts or evidence.
2. Approval of Relations between the International Criminal Tribunal (ICC) and the United Nations (UNC) As the Foundation for the Transfer of a Situation (Case) of the UN Security Council to ICC Prosecutor.

Approval The relationship between the International Criminal Court and the United Nations is a working relationship between the International Criminal Court (ICC) and the United Nations (UN) governing the working relationship between two organizations, and establishing a legal foundation for cooperation in power (mandate) each of them. The ICC is an independent international body with a mandate to support the UN Charter to combat crimes that threaten international peace and security. The Treaty of Relations therefore illustrates a harmonious balance between freedom and cooperation, of autonomy and between the two institutions.

According to the Relationship Agreement, the ICC and the United Nations recognize their respective mandates and statuses, and agree on cooperation and consultation with one another on important issues on a reciprocal basis. the Relationship Agreement covers two important categories and procedures.
First, approval refers to relatively standard procedures and includes changes to representatives, exchange of information and documentation, administrative cooperation, conference and facility provisions, and use of official travel documents (laissez passer) by some ICC officials.
The Relationship Agreement includes a unique procedure for the Court as an independent judiciary that focuses on international criminal law. This is the specific nature of reflection of cooperation that will occur between elements of the UN system and the ICC. In particular, The Relationship Agreement provides information on the manner in which the Security Council submits (referral) and requests not to submit (dereferral) forwarded to the Court and the manner in which the ICC may inform the Security Council of the failure to cooperate with its application. The Relationship Agreement also provides a framework for cooperation between the UN and the Prosecutor of the ICC and the need for agreements to facilitate such cooperation. In addition, The Relationship Agreement also refers to issues of privileges and immunity and protection of confidentiality.
The Relationship Agreement will cover only certain aspects of the overall relationship between the ICC and the UN. Another aspect of the relationship, the role of the two institutions is parallel, expressly mentioned in other articles of the Rome Statute.
The Relationship Agreement took effect on October 4, 2004, following the signing of ICC President Hakim Philippe Kirsch and UN Secretary General Kofi Annan. The draft of The Relationship Agreement was approved by the State Assembly for the Rome Statute during its first session in September 2002. The draft was prepared as a basis for negotiations between the UN Secretariat and the ICC, after the General Assembly adopted a resolution on the ICC in December 2003 inviting the Secretary-General The United Nations and the International Criminal Court (ICC) to discuss draft agreements to the General Assembly for approval. The United Nations and the ICC approved the final draft of The Relationship Agreement on 7 June 2004. Approval was adopted by the ICC Assembly of States Parties in the Hague, the Netherlands on 7 September 2004 and by the UN General Assembly at the closing of the 58th Session on 13 September 2004.
In The Relationship Agreement on cooperation between the UN Security Council and the Court is set forth in Article 17 as follows:

(1) When the Security Council, acting under Chapter VII of the Charter of the United Nations, decides to refer to the Prosecutor pursuant to article 13, paragraph (b), of the Statute, a situation in which one or more of the crimes referred to in article 5 of the Statute appears to have been committed, the Secretary-General shall immediately transmit the written decision of the Security Council to the Prosecutor together with documents and other materials that may be pertinent to the decision of the Council. The Court undertakes to keep the Security Council informed in this regard in accordance with the Statute and the Rules of Procedure and Evidence. Such information shall be transmitted through the Secretary-General.

(2) When the Security Council adopts under Chapter VII of the Charter a resolution requesting the Court, pursuant to article 16 of the Statute, not to commence or proceed with an investigation or prosecution, this request shall immediately be transmitted by the Secretary-General to the President of the Court and the Prosecutor. The Court shall inform the Security Council through the Secretary-General of its receipt of the above request and, as appropriate, inform the Security Council through the Secretary-General of actions, if any, taken by the Court in this regard.

(3) Where a matter has been referred to the Court by the Security Council and the Court makes a finding, pursuant to article 87, paragraph 5 (b) or paragraph 7, of the Statute, of a failure by a State to cooperate with the Court, the Court shall inform the Security Council or refer the matter to it, as the case may be, and the Registrar shall convey to the Security Council through the Secretary-General the decision of the Court, together with relevant information in the case. The Security Council, through the Secretary-General, shall inform the Court through the Registrar of action, if any, taken by it under the circumstances.

While the cooperation between the United Nations and the Prosecutor of the ICC is regulated in Article 18 as follows:
(1) With due regard to its responsibilities and competence under the Charter of the United Nations and subject to its rules, the United Nations undertakes to cooperate with the Prosecutor and to enter with the Prosecutor into such arrangements or, as appropriate, agreements as may be necessary to facilitate such cooperation, in particular when the Prosecutor exercises, under article 54 of the Statute, his or her duties and powers with respect to investigation and seeks the cooperation of the United Nations in accordance with that article.

(2) Subject to the rules of the organ concerned, the United Nations undertakes to cooperate in relation to requests from the Prosecutor in providing such additional information as he or she may seek, in accordance with article 15, paragraph 2, of the Statute, from organs of the United Nations in connection with investigations initiated proprio motu by the Prosecutor pursuant to that article. The Prosecutor shall address a request for such information to the Secretary-General, who shall convey it to the presiding officer or other appropriate officer of the organ concerned.

(3) The United Nations and the Prosecutor may agree that the United Nations provide documents or information to the Prosecutor on condition of confidentiality and solely for the purpose of generating new evidence and that such documents or information shall not be disclosed to other organs of the Court or to third parties, at any stage of the proceedings or thereafter, without the consent of the United Nations. 

(4) The Prosecutor and the United Nations or its programmes, funds and offices concerned may enter into such arrangements as may be necessary to facilitate their cooperation for the implementation of this article, in particular in order to ensure the confidentiality of information, the protection of any person, including former or current United Nations personnel, and the security or proper conduct of any operation or activity of the United Nations.

3. Security Council Practices in Delivering a Situation to the Prosecutor of the International Criminal Court
In order to know how the Security Council submits a situation to the International Tribunal Court (ICC), the authors present two UN Security Council resolutions, referral in Sudan (resolution 1593/2005) and Libya Arab Jamahiriya (resolution 1970/2011).
(1) Resolution 1593 (2005)
This resolution was approved by the Security Council at its 5158 trial on 31 March 2005.
The Security Council,

Taking note of the report of the International Commission of Inquiry on violations of international humanitarian law and human rights law in Darfur (S/2005/60),

Recalling article 16 of the Rome Statute under which no investigation or prosecution may be commenced or proceeded with by the International Criminal Court for a period of 12 months after a Security Council request to that effect,

Also recalling articles 75 and 79 of the Rome Statute and encouraging States to contribute to the ICC Trust Fund for Victims,

Taking note of the existence of agreements referred to in Article 98-2 of the Rome Statute,

Determining that the situation in Sudan continues to constitute a threat to international peace and security,

Acting under Chapter VII of the Charter of the United Nations,

1. Decides to refer the situation in Darfur since 1 July 2002 to the Prosecutor of the International Criminal Court;

2. Decides that the Government of Sudan and all other parties to the conflict in Darfur, shall cooperate fully with and provide any necessary assistance to the Court and the Prosecutor pursuant to this resolution and, while recognizing that States not party to the Rome Statute have no obligation under the Statute, urges all States and concerned regional and other international organizations to cooperate fully;

3. Invites the Court and the African Union to discuss practical arrangements that will facilitate the work of the Prosecutor and of the Court, including the possibility of conducting proceedings in the region, which would contribute to regional efforts in the fight against impunity;

4. Also encourages the Court, as appropriate and in accordance with the Rome Statute, to support international cooperation with domestic efforts to promote the rule of law, protect human rights and combat impunity in Darfur;
5. Also emphasizes the need to promote healing and reconciliation and encourages in this respect the creation of institutions, involving all sectors of Sudanese society, such as truth and/or reconciliation commissions, in order to complement judicial processes and thereby reinforce the efforts to restore longlasting peace, with African Union and international support as necessary;

6. Decides that nationals, current or former officials or personnel from a contributing State outside Sudan which is not a party to the Rome Statute of the International Criminal Court shall be subject to the exclusive jurisdiction of that contributing State for all alleged acts or omissions arising out of or related to operations in Sudan established or authorized by the Council or the African Union, unless such exclusive jurisdiction has been expressly waived by that contributing State;

7. Recognizes that none of the expenses incurred in connection with the referral including expenses related to investigations or prosecutions in connection with that referral, shall be borne by the United Nations and that such costs shall be borne by the parties to the Rome Statute and those States that wish to contribute voluntarily;

8. Invites the Prosecutor to address the Council within three months of the date of adoption of this resolution and every six months thereafter on actions taken pursuant to this resolution;

9.  Decides to remain seized of the matter.
Resolution 1593 (2005) was approved on the basis of considerations including the International Commission's report on inquiry on violations of international humanitarian law and human rights law (S / 2005/60). Observing Article 16 of the Statute that no investigation or prosecution can be commenced or continued under this Statute for a period of 12 months after the Security Council, in a resolution adopted under Chapter VII of the Charter of the United Nations, has filed an application to the Court to do so; the application may be updated by the Council under the same conditions. Also take note of Articles 75 and 79 of the Rome Statute, where Article 75 (Indemnification to Victims) provides as follows: (1) The Court shall establish principles relating to redress to, or in connection with, victims, including restitution, compensation and rehabilitation. On this basis, in its decision the Court, on request or on its own behalf under exceptional circumstances, may determine the scope and extent of any damage, injury or injury to, or relating to, the victims and shall state the principles used by the Court to Act. (2) The Court may make an order directly to a convicted person by detailing appropriate compensation, or in respect of, victims, including restitution, compensation and rehabilitation. Where appropriate, the Court may decide that the indemnification is made through the Trust Fund set forth in article 79. Article 79 (Trust Fund) The Rome Statute determines the following: (1) A Trust Fund is established by a decision of the Assembly of State Parties to benefit the victims crimes in the jurisdiction of the Court, and the families of the victims. (2) The Court may order money and other property collected by fines or redemption to be transferred, on the order of the Court, to the Trust Fund. (3) The Trust Fund is administered in accordance with the criteria established by the Assembly of States Parties.
Determine that the situation in Sudan continues and poses a threat to international peace and security. Acting under Chapter VII of the UN Charter, (1) Decides to refer the situation in Darfur since 1 July 2002 to the Prosecutor of the International Criminal Court; (submitting the situation in Darfur from 1 July 2002 to the Prosecutor of the International Criminal Court).

Further on how the next action of the Security Council after submitting the situation in Darfur to the Prosecution of the ICC, it is decided in the next chapter: (2) Decides that the Government of Sudan and all other parties to the conflict in Darfur shall cooperate fully with and provide any necessary assistance for the Court and the Prosecutor pursuant to this resolution and, while recognizing that States not party to the Rome Statute, urges all States and concerned regional and other international organizations to cooperate fully; hereinafter (3) of the Prosecutor and of the Court, including the possibility of conducting proceedings in the region, which would contribute to regional efforts in the fight against impunity;
(2) Resolution 1970 (2011)
Adopted by the Security Council at its 6491st meeting, on 26 February 2011.
The Security Council,

Expressing grave concern at the situation in the Libyan Arab Jamahiriya and condemning the violence and use of force against civilians,

Deploring the gross and systematic violation of human rights, including the repression of peaceful demonstrators, expressing deep concern at the deaths of civilians, and rejecting unequivocally the incitement to hostility and violence against the civilian population made from the highest level of the Libyan government,

Welcoming the condemnation by the Arab League, the African Union, and the Secretary General of the Organization of the Islamic Conference of the serious violations of human rights and international humanitarian law that are being committed in the Libyan Arab Jamahiriya,

Taking note of the letter to the President of the Security Council from the Permanent Representative of the Libyan Arab Jamahiriya dated 26 February 2011, Welcoming the Human Rights Council resolution A/HRC/RES/S-15/1 of 25 February 2011, including the decision to urgently dispatch an independent international commission of inquiry to investigate all alleged violations of international human rights law in the Libyan Arab Jamahiriya, to establish the facts and circumstances of such violations and of the crimes perpetrated, and where possible identify those responsible,

Considering that the widespread and systematic attacks currently taking place in the Libyan Arab Jamahiriya against the civilian population may amount to crimes against humanity,

Expressing concern at the plight of refugees forced to flee the violence in the Libyan Arab Jamahiriya,

Expressing concern also at the reports of shortages of medical supplies to treat the wounded,

Recalling the Libyan authorities’ responsibility to protect its population, Underlining the need to respect the freedoms of peaceful assembly and of expression, including freedom of the media,

Stressing the need to hold to account those responsible for attacks, including by forces under their control, on civilians,

Recalling article 16 of the Rome Statute under which no investigation or prosecution may be commenced or proceeded with by the International Criminal Court for a period of 12 months after a Security Council request to that effect,

Expressing concern for the safety of foreign nationals and their rights in the Libyan Arab Jamahiriya,

Reaffirming its strong commitment to the sovereignty, independence, territorial integrity and national unity of the Libyan Arab Jamahiriya.

Mindful of its primary responsibility for the maintenance of international peace and security under the Charter of the United Nations,

Acting under Chapter VII of the Charter of the United Nations, and taking measures under its Article 41,

1. Demands an immediate end to the violence and calls for steps to fulfil the legitimate demands of the population;

2. Urges the Libyan authorities to:

(a) 
Act with the utmost restraint, respect human rights and international humanitarian law, and allow immediate access for international human rights monitors;

(b) 
Ensure the safety of all foreign nationals and their assets and facilitate the departure of those wishing to leave the country;

(c)  Ensure the safe passage of humanitarian and medical supplies, and humanitarian agencies and workers, into the country; and 

(d)  Immediately lift restrictions on all forms of media;

3. Requests all Member States, to the extent possible, to cooperate in them evacuation of those foreign nationals wishing to leave the country;

ICC referral

4. Decides to refer the situation in the Libyan Arab Jamahiriya since 15 February 2011 to the Prosecutor of the International Criminal Court;

5. Decides that the Libyan authorities shall cooperate fully with and provide any necessary assistance to the Court and the Prosecutor pursuant to this resolution and, while recognizing that States not party to the Rome Statute have no obligation under the Statute, urges all States and concerned regional and other international organizations to cooperate fully with the Court and the Prosecutor;

6. Decides that nationals, current or former officials or personnel from a State outside the Libyan Arab Jamahiriya which is not a party to the Rome Statute of the International Criminal Court shall be subject to the exclusive jurisdiction of that State for all alleged acts or omissions arising out of or related to operations in the Libyan Arab Jamahiriya established or authorized by the Council, unless such exclusive jurisdiction has been expressly waived by the State;

7. Invites the Prosecutor to address the Security Council within two months of the adoption of this resolution and every six months thereafter on actions taken pursuant to this resolution;

8. Recognizes that none of the expenses incurred in connection with the referral, including expenses related to investigations or prosecutions in connection with that referral, shall be borne by the United Nations and that such costs shall be borne by the parties to the Rome Statute and those States that wish to contribute voluntarily;

Analysis

The events that took place both in Sudan (Darfur) and in the Libyan Arab Jamahiriya were civil wars between the rebels and the government troops who, according to Article 2, paragraph 7 of the UN Charter, were not authorized by the Security Council United Nations Interference in the domestic affairs of a country. However, in both cases of civil war both in Sudan and in Libya Arab Jamahiriya there have been violations of international humanitarian law and human rights law. In international law there is an obligation for states that are members of the Human Rights Council (the subsidiary body of the UN General Assembly) to protect the human rights of the population (doctrine to protect). The existence of violations of international law is to report the International Commission of Inquiry both events in Sudan (Darfur) as well as in Libya Arab Jamahiriya which then submitted to the UN Security Council. The reports of the Commission provide the basis for the United Nations (Security Council) to intervene in resolving internal disputes; because the violations committed by both countries have threatened international peace and security, for Sudan the Security Council acts according to Chapter VII, while for the Libyan Arab Jamahiriya Security Council acts according to Chapter VII Article 41 of the UN Charter which essentially cedes the situation in Sudan (Darfur) and Libyan Arab Jamahiriya to ICC Prosecutor.
D. Conclusion

The conclusions that can be drawn based on the problems formulated as follows:
1. The jurisdiction of the Court provided for in Article 5 of the Statute is a material jurisdiction limited to the most serious crimes involving the international community as a whole, namely (i) the crime of genocide; (ii) crimes against humanity; and (iii) war crimes; while the crime of aggression has not been implemented considering the definition has not been formulated.
The offenses set forth in Article 5 of the aforementioned Statutes are individual responsibilities, this is affirmed in Article 25 of the Statute as follows: 

(a) The Court has jurisdiction over persons (natural persons) in accordance with this Statute.

(b) A person committing a crime within the jurisdiction of the Court is individually liable and may be liable to punishment in accordance with this Statute.
(c) In accordance with this Statute, a person is criminally liable and may be liable for a crime in the jurisdiction of the Court, if the person:

(1) Committing a crime, either as a person, with another person or through another person, irrespective of whether the other person is criminally responsible.
(2) Ordering, seeking or causing such a crime to occur in fact or experiment;
(3) For the purpose of facilitating the commission, assisting, abetting or even assisting or attempting to do so, including providing means to do so.
(4) By any other means contribute to the commission or trial of the commission of such crimes by a group of persons acting with a common goal. Such donations shall be intentional and shall: (i) be committed with the intention of continuing the criminal offense or criminal purpose of the group, in which the activity or purpose includes the commission of a crime in the jurisdiction of the Court; or (ii) Conducted by knowing the intent of the group to commit a crime;
(5) With regard to the crime of genocide, directly or indirectly inciting others to commit genocide;
(6) Seeks to commit such a crime by committing an act which commences its execution through an important step, but the crime does not occur because of circumstances independent of that person's intent. However, a person who abandoned an attempt to commit a crime or otherwise prevent the proceeding of a crime shall not be liable under this Statute for the trial of committing the crime, if such a person at all and voluntarily leaves the criminal purpose.
(d) Nothing in this Statute relating to individual criminal liability shall affect the State's responsibility under international law.
2. As to how the mechanism of the Security Council submits a situation to the ICC Prosecutor, it is concluded that it is based on The Relationship Agreement in which the cooperation between the Security Council of the United Nations and the Court is regulated in Article 17 as follows:
(1) When the Security Council, acting under Chapter VII of the Charter of the United Nations, decides to refer to the Prosecutor pursuant to article 13, paragraph (b), of the Statute, a situation in which one or more of the crimes referred to in article 5 of the Statute appears to have been committed, the Secretary-General shall immediately transmit the written decision of the Security Council to the Prosecutor together with documents and other materials that may be pertinent to the decision of the Council. The Court undertakes to keep the Security Council informed in this regard in accordance with the Statute and the Rules of Procedure and Evidence. Such information shall be transmitted through the Secretary-General.

(2) When the Security Council adopts under Chapter VII of the Charter a resolution requesting the Court, pursuant to article 16 of the Statute, not to commence or proceed with an investigation or prosecution, this request shall immediately be transmitted by the Secretary-General to the President of the Court and the Prosecutor. The Court shall inform the Security Council through the Secretary-General of its receipt of the above request and, as appropriate, inform the Security Council through the Secretary-General of actions, if any, taken by the Court in this regard.

(3) Where a matter has been referred to the Court by the Security Council and the Court makes a finding, pursuant to article 87, paragraph 5 (b) or paragraph 7, of the Statute, of a failure by a State to cooperate with the Court, the Court shall inform the Security Council or refer the matter to it, as the case may be, and the Registrar shall convey to the Security Council through the Secretary-General the decision of the Court, together with relevant information in the case. The Security Council, through the Secretary-General, shall inform the Court through the Registrar of action, if any, taken by it under the circumstances.

The referral practice of a situation by the Security Council can be read in resolution 1593 (2005) in Sudan (Darfur) and 1970 (2011) resolution in Libya Arab Jamahiriya. Regarding further discussion both resolutions will be discussed in other scientific papers.
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