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Abstract

Indonesia's legislative development has been characterised by hyperlegislation
and, in some cases, a lack of coordination. As a result, Indonesia is incorporating an
Omnibus Law method into its legislative system in an effort to increase legislative

efficiency. President Jokowi launched this initiative in early 2020, when he included two
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Omnibus Law draughts, which were enacted agaw No. 11 of 2020 on Job Creation, and
as Law No. 7 of 2021 on Harmonization of Tax Regulations in his National Legislation
Program. However, there is some debate oveéﬂe Omnibus Law's incorporation into the
Indonesian legislation system, as it is based on common law, whereahe Indonesian legal
system is based on civil law. Therefore,é-ue purpose of this study is to examine how the
concept of the Omnibus Law is integrated into the Indonesian legal system. This study,
conducted by adopting a normative research method with a conceptual approach, found
that it is possible to integrate the Omnibus Law legislative method intﬁwe Indonesian
legal system. However, the implementation of the Omnibus Law on Job Creation has made
insufficient progress due to extensive use of delegated authority, which has resulted in the
emergence of 493 government regulations, trapping Indonesia in a coordination failure
state or even overregulation. Finally, our findings imply that Indonesia's legislative system
should consider special provisions for the Omnibus Law method, which may be challenged
in a preview system and may even fall under the doctrine of non-delegation. This system
will ensure law coherence and legal certainty irﬁe application of the Omnibus Law, as
well as the efficacy of legislation development and the quality of the Omnibus Law's draft.
Such an idea could only be implemented through legislative amendments, as required by

Law No. 12 of 2011 on Legislation Making and the 1945 Constitution.
Keywords
Omnibus law, civil law, common law, legal system, legislation, Indonesia
Introduction

It is widely known that Indonesia has had three distinct leadership eras
since independence: The Old Order (1945-1955), the New Order (1966-1998),
and the Reforms Era (1999 - present) (Fogg, 2019; Herlambang et al., 2019;
Prahmana et al., 2021). These periods also have had an impact on Indonesia's
legislative system (Fogg, 2020; Stefanus, 2018; Turner et al., 2019). Indonesia,
for instance, has enacted 1,687 laws (Harahap et al., 2020; Setiadi, 2021;
Setiawan et al., 2021), all of which remain in force. The legislative development
in terms of law enactment was significantly increased during Indonesia's infant
statehood, when the country enacted 661 laws, and then significantly decreased
during Soeharto's regime, also known as the New Order Period, when only 384
laws were enacted during Soeharto's 32-year leadership period. Nonetheless,
legislative activity has increased significantly in terms of law enactment during
the Reforms Era, with 642 laws enacted to date. Figure 1 depicts the growth of
legislative activity in Indonesia.

845



LTIC JOURNAL OF LAW & POLITICS ISSN 2029-0454
OLUME 15, NUMBER 3 2022

700 661 642
600

500

384
400

300
200

100

Old Order New Order Reforms Era

Figure 1. The growth of law enactment in Indonesia
Source: (Ministry of Law and Human Rights, 2022)

This phenomenon is understandable in light of Indonesia's legislative
system, which is based on the European-Continental Tradition, also known as civil
law (Halim et al., 2019; Shubhan, 2020). Indonesia's legislative development and
system are heavily influenced by Hans Kelsen's Stufenbau des Rechts theory, which
draws on Immanuel Kant's transcendental conception of law development
(Rochman et al., 2019). Kelsen established grundnorm as the supreme source of
law that influences the enactment of another legal norm, referred to today as a law
or regulation.

Kelsen's argument about law development will have ramifications for the
plethora of emerging standards. However, such consequences are already
ingrained in the civil law tradition of the Roman Empire. Numerous written
regulations were viewed as a sign of civilization in Roman Law, particularly in the
Justinian Code. Later in the twentieth century, this perception trapped a specific
law-based state rooted in the civil law tradition in a form of mechanism syndrome
(Voermans, 2015). Voermans coined the term "mechanism syndrome" to describe
how the enactment of one regulation necessitates the enactment of another to
implement, coordinate, detail, and even update the original regulation (Voermans,
2015).

Indonesia, as a law-based state rooted in the civil law tradition (Halim et
al., 2019; Shubhan, 2020), also suffers from the mechanism syndrome (Voermans,
2015). To date, Indonesia has enacted 1,687 laws, 4,578 government regulations,
2,069 presidential regulations, 14,986 ministerial regulations, 4,398 non-
ministerial State Council regulations, and 15,967 regional regulations.

Regrettably, the numerous laws and regulations frequently clash or
contradict one another. For example, between 2003 and 2019, the Indonesian
Constitutional Court conducted constitutional reviews of over 500 significant laws.
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As a result, Indonesia requires specific innovation to boost the country's legislative
efficiency. President Jokowi has then proposed an Omnibus Law method as a new
approach for the development of Indonesian legislation in order to achieve such
efficiency. In early 2020, President Jokowi proposed a game-changing innovation
by including two Omnibus Law draughts on Job Creation and General Tax Principles
in the 2019 - 2024 Indonesia National Legislation Program. On the other hand, the
Omnibus Law has never been recognised by the Indonesian legal system, despite
the fact that Indonesia implemented it at least twice to annul™the People's
Consultative Assembly Decision, via People's Consultative Assembly Decision No.
V/1973 on Reviewﬁc the Provisional People's Consultative Assembly Decision and
People's Consultative Assembly Decision No. I/2003 on Review of the People's
Consultative Assembly Decision from 1960 - 2022 _(Arinanto, 2019). That is why
the debate over how to incorporate the conc f the Omnibus Law into the
Indonesian legal system is critical. Therefore;a'\e purpose of this study is to
examine how the concept of the Omnibus Law is integrated into the Indonesian
legal system, given that it is based on common law anﬁue Indonesian legal system
is based on civil law.

Methods

This research adopted a legal normative method based on a conceptual
approach (Al Amagen et al., 2020; Bhat, 2019; Taekema, 2018), in which the
conceptual nature®™f Omnibus Law as a method of legislation development was
discussed. Following that, an explanation of the Indonesian legal system
worked was provided, as well as an assessmenrﬁz the feasibility of transplanting
the Omnibus Law method to the Indonesian legal system. That clarification did not
omit an assessment of the benefits and drawbacks of such legislation method
transplantation. Thus, it would be possible to determine howﬁe Omnibus Law
method should be implemented into the Indonesian legal system while minimising

its disadvantages.
Results
A. What is Omnibus Law?

In general, Omnibus Law is a method of developing legislation that is used
in states founded on the common law system, as opposed to the civil law system,
which promotes codification or law consolidation in order to formulate regulation
and legislation (Aswindo et al., 2021; Setiawati et al., 2021). Numerous eminent
scholars of law have advanced numerous arguments in support of its definition.
Barbara Sinclair argues that because an omnibus law is a legislative product that
addresses a number of unrelated programmes, issues, and subjects, it typically
results in a complicated and lengthy written law (Gluck, 2021; Nightingale, 2016).
On the other hand, it is stated that Omnibus Law is a method of enacting legislation
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in which an enacted Omnibus Law supersedes another legal standard that is spread
across multiple laws or regulations, and once enacted, the Omnibus Law
supersedes any other laws or regulations that regulate the same subject (Aulianisa,
2019).

In a nutshell, the Omnibus Law was enacted to combine numerous subjects
and issues into a single piece of legislation (MeBerschmidt, 2021). The Omnibus
Law would be an ideal regulatory structure for assessing and regulating a wide
range of issues (Krutz, 2021), including macroeconomics, crime and family issues,
defence, health care, and foreign affairs (Nightingale, 2016). Typically, legislation
addressing those issues is enacted as distinct individual statutes, especially in a
law-based state rooted in the civil law tradition. For instance, as Indonesia has
done with its family law legislation, the Marriage Law is adopted separately from
the Domestic Violence Law. This trend will pave the way for the possibility of a law-
enforcement conflict.

By allowing the legislator to divide the content of a single law into multiple
issues, law subjects, and even law objects, the omnibus law promotes legislative
efficiency (Krutz, 2021; MeBerschmidt, 2021)6
successfully applied in a number of instances. The United States of America recently
enacted the Transportation Equity Act of the Twenty-First Century (TEA-21), which
contains 9.012 sections divided into nine chapters (Fitryantica, 2019). Then, in
2015, Australia enacted the Civil Law and Justice (Omnibus Amendments) (Duncan
et al., 2020; Qurbani & Zuhdi, 2020), which amended sixteen separate statutes.
Between 1960 and 2002, Indonesia ﬁed this method to reduce People's

he Omnibus Law method has been

Consultative Assembly Decisions through®People's Consultative Assembly Decision
I/MPR/2003 on the Substance and Legal Status Review of fhe Tentative People's
Consultative Assembly and People's Consultative Assembly®Decision I/MPR/2003
on the Substance and Legal Status Review of the Tentative People's Consultative
Assembly.

Although the Omnibus Law is rarely used in the Indonesian legislative system,
it has bgen used at the People's Consultative Assembly Decision level in Indonesia
througﬁe promulgation of People's Consultative Assembly Decisions No. V/1973 and
I/2003 (Arinanto, 2019). However, because the Omnibus Law method was never
formally adopted into the Indonegian legislative system, that experience cannot be
classified as a failure, as thoseaeople's Consultative Assembly Decisions merely

stipulated the annulment of Provisional People's Consultative Assembly Decisions and
People's Consultative Assembly Decisions, and were not intended to create or amend
new norms or stipulations. As a result, it is impossible to determine whether the
promulgation of those People's Consultative Assembly Decisions was successful, as
ere are no conditions supporting an assessment of the coordination failure caused
é—; the promulgation of those People's Consultative Assembly Decisions. That is, the
Omnibus Law could be adopted as a new method for developing legislation, thereby
alleviating Indonesia's current state of hyperlegislation. Additionally, it is based on the
experience of several states that have already incorporated this method into their
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legislative development processes. Israel, for example, has reaped the benefits in the
economic sector, where they consistently enact the state budget law alongside the
economic arrangement law in a single proposal each year (Roznai & Volach, 2018).

The Omnibus Law's efficiency, both in terms of reducing the number of laws
or regulations and in terms of coordinating several issues, whether they were
related directly or indirectly, or even if they were unrelated at all, enabled the law
or regulation that applied to achieve its optimal goal to be coordinated. The
Omnibus Law, on the other hand, is not a foolproof procedure. Numerous
disadvantages may occur during the drafting of an Omnibus Law. For example,
Israel's Parliament (Knesset) is frequently unable to adequately study the issues
regulated or contained in the enacted Omnibus Law on State Budget and
Macroeconomic Policy (Bar-Siman-Tov, 2015). Due to the Omnibus Law draught's
complexity and length, studying it will require considerable time. Regrettably, due
to the legislative process's time constraints, one of the consequences of the
Omnibus Law's drafting process was a dearth of critics that addressed the draught
itself. Similarly, as Indonesia experienced wit?ﬁue formation Law No. 11 Year
2020 on Job Creation, which was declared unconstitutionaéy the Indonesian
Constitutional Court due to a lack of meaningful participation in the law's drafting
process. The lack of meaningful participation was caused by the fact that the
draught Law No. 11 Yegr 2020 is lengthy and complex, involving a variety of
stakeholders, but must™e completed in a short riod of time. As a result,
meaningful participation by stakeholders involved ilﬁue formation of Law No. 11
Year 2020 on Job Creation was not possible.

A single legislation has a higher deliberative quality than a large number of
Omnibus Bills, because the proposal will receive less scrutiny if it is included in the
massive Omnibus Bill than if it is included in a single piece of legislation (Mucciaroni
& Quirk, 2010). Additionally, it is argued that utilising the Omnibus Law method is
an abuse of power because it conflicts uith another law that is not repealed by the
Omnibus Law (Cormacain, 2015). Thiﬁ
of time, ability, or even assistance in reviewing, criticising, or even harmonising
the Omnibus Law draft's contents with respect to one another or with another law.

ccurred as a result of the legislator's lack

This is the "human limited power problem" (Nightingale, 2016), as well as the
"substance" of the Omnibus Law (Mor & Jasper, 2019).

While implementing the Omnibus Law method is challenging, this does not
preclude Indonesia from adopting it into its legal system. Additionally, as
mentioned previously, Indonesia has faced hyperlegislation. It is worthwhile to
experiment with the Omnibus Law method in order to reform the existing
regulations (Putra, 2020) and to reduce the large number of legislation products
that are ineffective or even detrimental to Indonesia's development.

B. Indonesia's Legislative System: How Does It Work?

In this context, the legal system refers to the collection of legislation and
regulatory standards (in Indonesia), as well as their application (Hildebrandt, 2018;
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Yeung, 2018). Additionally, it discusses Indonesia's legal challenges to enacted
laws and regulations. To begin, the discussion will examine Indonesia's legislative
system through the lens of a constitutionalist. Second, a discussion of the
legislative system would highlight the technical difficulties inherent in the
formulation and enactment of legislation in Indonesia.

The Indonesian constitutionalism recognises several distinct types of law or
regulation. This recognition is based on the 1945 Constitution's provisions,
numerous laws and regulations enshrined ingt, and the state organ charged with
drafting it. The President (Article 5 Section f the 1945 Constitution), the House
of Representatives (Articles 20 and 21%0f the 1945 Constitution), or the Regional
Representative Council may initiate the legislative process (Article 22I§f the 1945
Constitutign). The House of Representatives, on the other hand, retains legislative
monopoly*duthority (Article 20A section 1 of the 1945 Constitution). Thus, a law is
valid as long as botlﬁwe House of Representatives and the President concur (Article
20 of the 1945 Constitution). Additionally, the Regional Representative Council’s
legislative authority is limited in the following areas:éagional autonomy; the
relationship between the central and local governments; the formation, expansion,
and merger of regions; natural and other economic resource nagement; and the
financial balance between the central and local governments@rticle 22D section 1
of the 1945 Constitution). Furthermore, the Regional Representative Council's
participation in the discussion of law draughts is limited to proposing their review
of those draughts, not to giving joint approval (Article 22D%Section 2 of the 1945
Constitution).

In addition, the President has,the authority to draught and enact Executive
Orders in lieu of Laws (Article Zzéection 1 of the 1945 Constitution). That
authority, however, applies only in emergency situations, most notably when no
specific or sufficient regulation exists to address a particular issue or circumstance
that requires law. The President isgempowered to draught and enact Government
Regulations necessary to carry out™the provisions of laws (Article 5 section 2 of the
1945 Constitution). Government Regulations, on the other hand, should be
enacted only when a delegated-norm requires it. If no such delegated-norm exists,
the President may determine whether government regulations are necessary to
carry out the enacted law. For example, while the stipulation of village-owned
enterpriseséu Law Number 6 of 2014 on Village does not cify a delegative-norm
for a subsequent stipulation in Government Regulation,ﬁovernment Regulation
Number 43 of 2014 on Village Implementation Regulations contains the stipulation
of village-owned enterprises.

Furthermore, the 1945 Constitution recognises the authority of Local
Government to enact regional and other regulations (Article 18 section 6 of the
1945 Constitution). These regulations are intended to assist local governments in
exercising their autonomy authority and compliance with their assistance
obligations. The law's enactment is insufficiently detailed for implementat(iﬁ by the

region's local governments. As a result, local governments have enacted*regional
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regulations and other regulations to carry out the general provisions of that law in
their jurisdiction.

The authority to challenge the validity of Indonesian laws and regulations is
then exercised_by two distinct judicial organs, each with its own function. To be
more preciseﬁe Supreme Court has the authority to review ordinances and
regulations that violate Law againgt Law in a hierarchical manner (Article 24A
section 1 of the 1945 Constitution).®*On the other hand, there is the Constitutional

urt, which has the authority to review legislation found to be unconstitutional
ﬁrticle 24C section 1 of the 1945 Constitution). Thus, the fact that the Indonesian
legal system recognises only the law or regulation review system, not the preview
system, can be simplified. This is critical, as the Omnibus Law requires the polar
opposite.

Reflecting on the constitutionalist perspective in Indonesia, the Indonesian
legal system recognises a variety of regulatory types, includinﬁws, government
regulations in lieu of laws, government regulations, regional regulations, and other
regulations. Additionally, the 1945 Constitution delegates the authority to regulate
legislation to the legislature (Article 22A of the 1945 Constitution). That provision
has sparked the creation of Law No. 10 of 2004énd Law No. 12 of 2011 on
Legislation Making.

Both of these Laws on Legislation Making include a slew of provisions critical
to the development of Indonesia's legal system. The most significant issue
addressed in Law No. 10 of 2004 on Legislation Making is the requirement for all
legislators to develop a plan for legislation making as part of a National Legislation
Program. Its objective is to systematise the legislative process and establish
legislative priorities in the development of Indonesian legislation. However, as
detailed in a large number of constitutional review challenges filed with the
Constitutional Court, this innovation has resulted in Indonesia becoming a
hyperlegislation state with a dearth of high-quality legislation. Nonetheless, the
establishment of the National Legislation Program is a watershed moment because
it provides legislators with a prioritised scale for enacting the most critical laws
first, followed by the less critical ones.

Additionally, Law No. 12 of 2011 on Legislation Making was enacted to
clarify the configuration and technical provisions governing legislation making and
to replace Law No. 10 of 2004 Legislation Making, which retained technical and
substantive shortcomings sucg; the absence of a People's Consultative Assembly
Decision in the Indonesian legislative configuration. However,%ﬂe People's
Consultative Assembly Decision was a method of developing legislation that was
used from the Old to the New Ordergand at some point, the provision stipulated in
it had significant effect. Regrettably,ﬁ:e People's Consultative Assembly has lacked
the authority to enact or repeal such a decision since the Reforms Erg, This
circumstance has created legal uncertainty regarding the imple tation™of the
People's Consultative Assembly Decision, which is not recognised bnﬁe Indonesian
legal system.
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The Law No. 12 of 2011 contains legitimization provisionm)r the Indonesian
legislative hierarchy and incorporates the People's Consultative Assembly Decision
into the Indonesian legislative system configuration to ensure its applicatiog is
legally sound. The Indonesian community accepted this stipulation becauseé-le
People's Consultative Assembly Decision's content is still not specified in other
forms of legislation. However, if legislation is enacted on the same subject or issue
as the People's Consultative Assembly Decision, the enacted legislation will take
precedence over the People's Consultative Assembly Decision. JAdditionally,
Indonesia's legislative hierarchy is established by Law No. 12 of 201 és follows.

The 1945 Constitution of Indonesia Republic

h 4

People’s Consultative Assembly DeD

v

Law/Government Regulation in LieuD

A 4

ﬂ

ﬂ

ﬂ

Government Regulation

\ 4

Presidential Regulation >

\ 4

Provincial Regulation

v

Regency or Municipal Regulatio>

Figure 2. In@nesia Legislation Hierarchy
aw Number 12 of 2011

Rk

Source:

The legal force ofgeach legislative form was also affected by the legislative
hierarchy established b\éaw No. 12 of 2011 on Legislation Making. The supreme
document of the Republic of Indonesia is the 1945 Constitution. As a result, all
subsequent legislatio ust adhere to the 1945 Constitution's provisions. The
legislative hierarchylﬁirI the People's Consultative Assembly Decision was
established solely to ensure the legal force implementation of humerous decisions
in cases where no other stipulation in another legislative form exists. At least five
People's Consultativg, Assembly Resolutions remain legally binding and active,
namely Resolution “XXV/MPRS/1966 on the Dissolution of the Indonesian
Communist Party, Resolution XVI/MPR/1998 on Economic Politics in Economic
Democracy, Resolution VI/MPR/2001 on National Living Ethics, Resolution
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VII/MPR/2001 on the Future Indonesia Vision, and Resolution%(/MPR/ZOOl on
Agriculture Renewal and Natural Resource Management.

The law was enacted to clarify certain provisions of the 1945 Constitution,
particularly those that delegated certain powers to the law. On the other hand, the
President may enacéovernment Regulation in Lieu of Law in order to compel the
state, and if the regulation is insufficient, it may be used to overcome ag emergency
circumstance. These are classified as primary legislation, except foﬁ

Regulation, Presidential Regulation, Provincial Regulation, and Regency or

overnment

Municipal Regulation, which are classified as subordinate legislations. Subordinate
legislation is enacted to specify the application or implementation of a provision or
stipulation in primary legislation (Asshiddigie, 2014).

As previously stated, the Kelsen theg - as had a significant influence on
Indonesia's legal system. As can be seen, e 1945 Constitution serves as a
transcendental source, sparking the birth of the law and then of its subsidiary
Iegislationféu accordance with Article 8 of the Law No. 12 of 2011 on Legislation
Making. Additionally, regulations that are not referenced in the legislative hierarchy
are recognised if their emergence is justified by a superior legislative order or
authority virtue. This provision plays a significant role in Indonesia's current state
of hyperlegislation.

Fortunately, the Law No. 12 of 2011 on Legislation Making includes technical

uidance on proper legislative drafting technique. The legislation drafter may intend
éo enact a new law, amend an existing law, or repeal an existing law, as specified
in Annex II of Law No. 12 of 2011 on Legislation Making. Additionally, the option
exists to draught transitional and concluding provisions necessary for the Omnibus
Law's incorporation into the Indonesian legal system.

The transitional provision was intended to provide legal certainty and avoid
a legal vacuum, to protect those impacted by a law's amendment, and to specify
temporary matters. Additionally, the concluding provision may specify a number of
things, including the appointment of a state organ or multiple state organs to carry
out the legislation, the legislation's abbreviated name, the legislation's status in
light of the new legislation, the legislation's enactment date.

However, as speciﬁeﬁ Law No. 12 of 2011 on Legislation Making, it was
intended to accommodate legislative drafting techniques rooted in the civil law
tradition that emphasise law consolidation or codification as the primary method of
legislation development. Nonetheless, those provisions may be used to implement
the techniques for drafting Omnibus Laws that Indonesia is attempting to
incorporate into its legislative system.

Discussion

The Omnibus Law should be viewed as a legislative expedient (Bar-Siman-
Tov, 2021). It is impossible to regard the introduction of the Omnibus Law method
into the Indonesian legal system as a mistake, given that codification is not the
only method for developing legislation for a law-based state with a civil law tradition
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(Indrati, 2007). States founded on the civil law tradition are permitted to modify
or even adopt a method not recognised by the civil law tradition (Merryman &
Pérez-Perdomo, 2018). Transferring specific methods from the common law to the
civil law or even to another jurisdiction is a common occurrence and is also regarded
as a form of innovation (Buana, 2017; Tetley, 2000). Israel, for example, combined
its legislative development methods by enacting an Omnibus Budget and
Macroeconomic Policy Bill while also codifying its Civil Law provisions (Bar-Siman-
Tov, 2015).

Indonesia has also incorporated the,lOmnibus Law method into its legislative
system, most notably in the formation ofCaw No. 11 Year 2020 on Job Creation
and Law No. 7 Year 2021 on Harmonization of Tax Regulations. Indonesia's
legislators believe that such transplantation is not only permissible, but also
feasible without further harmonisation or modification of the country's legislative
system to accommodate the Omnibus Law method of transplantation. The
Indonesian legislators appear to support Watson's proposal for legal
transplantation, in which Watson asserts that legal transplantation from one legal
system to another is a common social phenomenon (Frankenberg, 2010). Indeed,
Watson believes that legal transplantation may be a source of legal development.
It is diametrically opposed to the Legrand perspective, which proposes that legal
transplantation should be followed by changes to the legal system to facilitate the
transplantation itself (Frankenberg, 2010)..

Indonesia's legislators drafted®Caw No. 11 Year 2020 on Job Creation and
La 0. 7 Year 2021 on Harmonization of Tax Regulations without amending Law
No@Z Year 2011 on Legislation Making, even though the Omnibus Law method is
clearly not recognised in the Indonesian legislative system as a method for enacting
legislation. Indonesia's legal system recognised only codification, amendment,
annulment, or the formation of new individualistic laws as legitimate legislative
methods. Then, the title of the Law would reflect the method by which it was drafted
in Indonesia. For example, if the legislative process intended to use the annulment
method, the title of the enacted law would be Law No... Year... on the Annulment
of (the Law title that will be annulled).

However, rather than amending Law No. 12 Year 2011 to include the
transplantation of Omnibus Law as a method for legislation making, Indonesian
legislators combined all of the methgds specified in Law No. 12 Year 2011 for
Legislation Making in the formation of"'Caw No. 11 Year 2020 on Job Creation and
Law No. 7 Year 2021 on Harmonization of Tax Regulations. Indonesia's legislators
appear copfident that those Laws will be successful, given Indonesia's prior

xperience“with the Omnibus Law method, as evidenced by the promulgation of
éeople‘s Consultative Assembly Decision No. V/1973 and People's Consultative
Assembly Decision No. I/2003.

Unfortunately, Indonesia's legal tra lantation practises have not yielded
positive results. For example, the creation oﬁaw No. 11 Year 2020 on Job Creation
was met with incoherent stipulations that were difficult to read. Apart from*that,
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the development of Law No. 11 Year 2020 on Job Creation was not aided by
meaningful participation of stakeholders who would impacted by its enactment.
The unsystematic stipulation and difficulty in readinﬁaw No. 11 Year 2020 on Job
Creation resulted from the fact that the title does_not correspond to the method
used to create the Law. Normally, when draftin§aw No. 11 Year 2020 on Job
Creation, codificatiog or individualistic legislation should be used.

Rather thanﬁ\at, the content of Law No. 11 Year 2020 on Job Creation
mandated the amendment of related laws that could support job creation, and the
abolition of several provisions of related laws that could support job creation in the
minority. Specifically, there are at least 79 distinct laws that will be impacted by
the passage o%aw No. 11 Year 2020 on Job Creation, which can be classified into
11 clusters.

As a result of this situation, three (three) Indonesian citizens, namely
Hakiimi Irawan Bangkit Pamungkas, Ali Sujito, and Muhtar Said, as well as civil
society organisations such as%ligrant Care, Badan Koordinasi Kerapatan Adat
Nagari Sumatera Barat, and Mahkamah Adat Alam Minangkabau (both are
indigenous people copamunities in West Sumatera), filed an application for a formal
constitutional review™of the formation of the Law No. 11 Year No. 2020 on Job
Creation on October 15, 2020 to the Indonesian Constitutional Court. That formal
constitutional rey f the enactment of Law No. 11 Year No. 2020 on Job Creation
resulted in the@ndonesian Constitutional Court issuing Merdict No. 91/PUU-
XVIII/2020. The Indonesian Constitutional Court ruled tha e formation of Law
No. 11 Year 2020 on Job Creation was unconstitutional on a conditional basis. As
long the verdict of the Indonesian Constitutional Court is read within two (two)
years,“Caw No. 11 Year 2020 on Job Creation should be reviseﬁu
the technique/method set forth in Law No. 12 Year 2011 on Legislation Making.
That is to say, combining various methods provided by Law No. 12 Year 2011 on
Legislation Making@w the formation of Law No. 11 Year 2020 on Job Creation is a
mistake from the standpoint of the legislative process. As a result, the legislative

accordance with

process in the Indonesian legal system could only use one specific method when
drafting a particular law without combining it with another. Thus, there should be
a specific modification and a clear intention regarding how the Omnibus Law should
be enacted in order to address the hyperlegislation problem in the Indonesian
legislative system.

This modification is necessary because the implementation of the Omnibus
Law method will result in more than just legislation simplification. However, it will
also affect the reduction of coordination failures caused by the stipulation of
indirectly related topics h as job creation through a single Omnibus Law. For
instance, (Riyanto, Zozoﬁtated that the Omnibus Law on Job Creation will have
an effect on the legal force of 79 distinct laws addressing the following major issues:
(1) procedure for obtaining a business licence, which currently encompasses 52
distinct laws; (2) requirements for investment, which are governed by 13 distinct
laws; (3) employment that is governed by 3 distinct laws; (4) the convenience and
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protection of small, medium-sized, and independent businesses, which are
accomplished through 3 distinct laws; (5) the ease with which a business can be
established, as regulated by 9 distinct laws; (6) support for research and
innovation, which is governed by 2 distinct laws; (7) government administration
that is governed by 2 distinct laws; (8) imposition of sanctions (criminal sanctions
eradication), which encompasses 49 distinct laws; (9) land acquisition, which is
governed by 2 distinct laws; (10) the ease with which government projects are
implemented, which is governed by 2 distinct laws; and (11) the economic area,
which is governed by 5 distinct laws.

Despite the fact that it contains numerous articles, the Omnibus Law on Job
Creation contains more than 1,000 supported by both theoretical and empirical
evidence. After all, a theoretical framework can be used to constrain how public
policy is developed (Adams, 1994; Gislain, 2003; Morel, 2010). Regrettably, the
draught of the Omnibus Law on Job Creation repeals only 2 Laws and modifies the
content of the remaining 77 Laws (Pradipto, 2020). Nonetheless, the Omnibus
Law's applicability is contingent on the passage of 493 Government Regulations
implementing its provisions. Rather than pursuing precise regulation in accordance
with the Omnibus Law's draught, the legislator continues to rely on its applicability
to the emergence of Government Regulations, which are unlikely to delegate
additional stipulations to other subordinate legislations.

This fact will have a significant impact on the efficacy with which legislation
is developed with the Omnibus Law method in mind if those auxiliary statutes are
not drafted concurrently with the primary statute, the Omnibus Law. As a result,
legal development will fall short of its efficiency goals. Rather than that, it will trap
Indonesia in such coordination failures and also contribute to the overregulation that
has resulted from the lack of synchronisation and harmonisation of subordinate
legislation with one another and even with primary legislation (Prasetyo, 2020). In
the literature it is stated that non-delegation is a means of resolving this issue; its
application will strictly prohibit the formulation of delegative standards in primary
legislation (Prasetyo, 2020). However, under Indonesian law, such doctrine is not
recognised. Thus, the only way to resolve this issue is to encourage legislators to
introduce concurrently with the Omnibus Law, subordinate legislation. Then, any
subordinate legislation that results from the delegation provisiornrof the Omnibus Law
should be limited to a specific form to avoid overregulation and coordination failure.

Additionally, the preview system should validate the draught Omnibus Law's
validity. Legislators may implement the preview system in collaboration with higher
education institutions and possibly, non-governmental organisations. Even though
this concept is not recognised b\hue Indonesian legal system, it is necessarygfor
the efficacy of meaningful participation and the deliberations involved inﬁw
formation of specific laws using the Omnibus Law method. Given the Omnibus Law's
complexity and length, additional assistance should be provided to legislators to
ensure that the law is perfectly drafted before it is enacted. Additional assistance
could be provided by disseminating the Law draught prepared using the Omnibus
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Law method to higher education institutions and non-governmental organisations.
Then, they are permitted to submit a list of problems with the law's content or even
the legislative process. Following that, the legislators should provide pertinent
responses to those issues; this will demonstrate that the legislators made an
attempt to ensure meaningfuéarticipation and deliberation in the formation of the
law by utiIisinﬂe Omnibus Law method.

Nonetheless, Indonesia's legislative system sho consider the
constitutional and validity preview provisions. Due to the fac'ﬁ'uat the Omnibus
Law method is different from the standard legal development method used in the
Indonesian legislative system, the Indonesian legislative review system should also
be modified to allow the Omnibus Law method to be applied appropriately in light
of its goal of reducing and optimising legislative efficiency and avoiding
hyperlegislation, overregulation, and even coordination failure in Indonesia.

Conclusion

The method of legislation development used in the Omnibus Law could be
considered a viable option as long the methods used to draught the law are
consistent with the principles outline Law No. 12 of 2011 on Legislation Making.
However, based on the progress of its implementation via the Omnibus Law on Job
Creation, it has made insufficient progress due to the extensive use of delegated
authority, which results in the emergence of 493 Government Regulations, trapping
Indonesia in a coordination failure state or even overregulation.

Therefore, the Omnibus Law should be drafted or enacted explicitly as a law
without delegated norms or provisions. Thus, efficiency in the legislative process
may be achieved. Additionally, the lawmakers should consider applying for or
conducting an examination of the draught Omnibus Law's constitutionality or
validity. It may be accomplished through collaboration between legislators and
higher education institutions, as well as non-governmental organisations. Due to
the Omnibus Law's complexity and length, it will require additional hands to
examine it and provide deliberative quality.

Indonesia's legislative system, on the other hand, should consider special
provisions for the Omnibus Law method, which could be challenged in a preview
system and may even be subject to the doctrine of non-delegation. That system
will ensure law harmonigation and legal certainty in the Omnibus Law's application,
as well as the efficiency*of legislation development and the quality of the Omnibus
Law's draught. Such an idea could only be implemented through amendments to
the legislative system, as required by Law No. 12 of 2011 on Legislation Making
and the 1945 Constitution.
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