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sity, Fatih Sultan Mehmet Vakif University and Istanbul Medeniyet University.

| believe that this is a great step to give more contribution the knowledge development and
sharing not only for eight universities but also to the Muslim world. Improving academic quality
and strengthening our position as the procedures of knowledge and wisdom will offer a meaning-
ful contribution to the development of Islamic Civilization. This responsibility is particularly sig-
nificant especially with the emergence of the information and knowledge society where value
adding is mainly generated by the production and the dissemination of knowledge.

Today's joint seminar signifies our attempts to shoulder this responsibility. | am confident to
say that this program will be a giant leap for all of us to open other pathways of cooperation. | am
also convinced that through strengthening our collaboration we can learn from each other and
continue learning, as far as | am concerned, is a valuable ingredient to develop our universities. |
sincerely wish you good luck and success in joining this program
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tors, papers presenters and participants in this prestigious event.
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inculcated throughout the educational system namely the Islamization of knowledge, both theo-
retical and practical, will add value to us. Those comprehensive excellent we strived for must
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our lullaby: The journey of a thousand miles begin by a single step, the vision of centuries ahead
must start from now.

Looking forward to a fruitful meeting.

Wassalamu’alaikumWarahmatullahiWabarakatuh
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Alhamdulillah all praise be to Allah SWT for his mercy and blessings that has enabled the
FakultasHukum, UniversitasMuhammadiyah Yogyakarta in organizing this Inaugral International
Conference on Law and Society 6 (ICLAS 6).

This Conference will be providing us with the much needed academic platform to discuss the
role of law in the society, and in the context of our two universities, the need to identify the role
of law in furthering the progress and development of the Muslims. Muslim in Indonesia and all
over the world have to deal with the ubiquity of internet in our daily lives life which bring with it
the adventages of easy access of global communication that brings us closer. However, internet
also brings with it the depraved and corrupted contents posing serious challenges to the moral
fabric of our society. Nevertheless, we should be encouraged to exploit the technology for the
benefit of the academics in the Asia region to crat a platform to collaborate for propelling the
renaissance of scholarship amongst the Muslims.

This Conference marks the beginning of a strategically planned collaboration that must not be
a one off event but the beginning of a series of events to provide the much needed platform for
networking for the young Muslim scholars to nurture the development of the Muslim society.

UMY aims to be a World Class Islamic University and intend to assume an important role in
reaching out to the Muslim ummah by organising conferences hosting prominent scholars to
enrich the develompment of knowledge. This plan will only materialise with the continous sup-
port and active participation of all of us. | would like to express sincere appreciation to the
committee in organising and hosting this Conference.



Committee

Advisors

Rector, Universitas Muhammadiyah Yogyakarta
GUNAWAN BUDIYANTO

Dean, Law Faculty

TRISNO RAHARJO

Vice Dean, Law Faculty — Student, Alumni & Partnership
MUKHTAR ZUHDY

Vice Dean, Law Faculty — Human Resource Development
PRIHATI YUNIARLIN

Steering Committees

Ainul Jaria Binti Maidin (International Islamic University Malaysia, Malaysia)

Ashgar Ali AliMohamed (International Islamic University, Malaysia)

Farid Sufian Shuaib (International Islamic University Malaysia, Malaysia)

Hajah Mas Noraini bin Haji Mohiddin (University Islam Sultan Sharif Ali, Brunei Darussalam)
lbrahim Kaya (University of Istanbul, Turkey)

Iwan Satriawan (Universitas Muhammadiyah Yogyakarta, Indonesia)

Khaeruddin Hamsin (Universitas Muhammadiyah Yogyakarta, Indonesia)

Leli Joko Suryono (Universitas Muhammadiyah Yogyakarta, Indonesia)

Nasrullah (Universitas Muhammadiyah Yogyakarta, Indonesia)

Nejat Aday (Fatih Sultan Mehmed University Istanbul, Turkey)

Refik Korkusuz (Istanbul Medeniyet University, Turkey)

Sukree Langputeh (Fatoni University, Thailand)

Yordan Gunawan (Universitas Muhammadiyah Yogyakarta, Indonesia)

Zuhairah Binti Abd Gaddas (University Islam Sultan Zainal Abidin Kuala Terengganu, Malaysia)

Chairman
Yordan Gunawan

Secretary and Secretariat
Resa Wilianti
Andika Putra

Treasurer
Reni Budi Setyaningrum
Qodriyah Isniyati



Program
Bagus Priyo Prasojo

Mohammad Hazyar Arumbinang

Hary Abdul Hakim

Ex. Secretary
Falah Al Ghozali
Eka Widi Astuti

Transportation
Raiyan Maulana
Habib Kesuma Dharma

Documentation
Albert Norman Pujimori
Andi Rizal Ramadhan

Accommodation
Hikma Fajar Mukmin
Novian Fahreza

Publication & Publicity
Andi Agus Salim
Mufidah Haulah Ramrainy

Documentation
Albert Norman Pujimori
Hilmi Prabowo

Andi Rizal Ramadhan
Arvin Setiyana Dewangga
Yoeniar Haricha

Publicity
Aditiyo Eka Nugraha

Liaison Officer

Andi Pramawijaya Sar (Coordinator)

AdisPutriNelaniken

Andi Rifky Maulana Efendy
Annisa Riani Artha

Ade Armansyah

Banu Putera Arutala

Dania Amareza Pratiwi
Dary Zulkarnaen Yunianto
Dean Adams

Denandro Yusuf

Dinda Andriandita

Eggy Regina Yuniar

FE Fikran Alfurgon

Firdausi Al Ammarie
HanifaEriyanto

Hanna NurAfifahYogar
Intan Zahra Husnaul Aziza
IrfanNurFahmi

Kurnia Maharani Santoso
Litha Nabilla Mallolongan
Mohammad Hari Adipurna
MohamadAjiSantiko
Muhammad Bima Aoron Hafiz
Muhammad Irfan Nur Fahmi
NaufalBagusPratama
Naufal Halim Haidar
Nerissa Azmes

Nurul Alia

Rama Cahyo Wicaksono
Rima Ayu Andriana

Rizki Habibullah

Rizkita Bunga Salsabilla
Sarah Fadhilah

Tareq Muhammad Aziz Elven
WalidaAlviLuthfiani

Widya Aulia

Witri Utami

Yuliani Iriana Sitompul
Zulfiani Ayu Astutik



Table of Content

XEXK

—_

14

30

41

52

61

66

71

88

99

107

119

Scientific Committee
Message From Chairman
Foreword

Committee

Safeguarding Patient Safety: A Need to Re-Examine the Legal Responsibilities of Medical
Trainees
Nur Farha binti Mohd Zaini, Puteri Nemie Jahn Kassim

The Nigerian Policy on Critical Information Infrastructure
Mu’azu Abdullahi Saulawa, Ida Madieha Abdul Ghani Azmi, Sunny Zulhuda, Suzy Fadhilah Ismail

A Study on Demographic Information of the Respondent in Cross-Border Marriage: An
Empirical Evidence from the State of Perlis

Muhamad Helmi Md Said, Noraini Md Hashim, Nora Abd. Hak, Roslina Che Soh, Muhammad
Amrullah Bin Drs Nasrul

The Legal and Economic Ramifications of Apology in Civil Dispute Resolution Process
Muhammad Ridhwan Saleh and Puteri Nemie Jahn Kassim

Internet of Things: Investigating Its Social and Legal Implications in A Connected Society
Sonny Zulhuda and Sidi Mohamed Sidi Ahmed

General Average and Jettison: The Policy Under Marine Insurance to Assist Master to Make
Decision During Distress
Mohd Sharifuddin Bin Ahmad, Zuhairah Ariff Abd Ghadas

The Protection of Endangered Animals Under Indonesian Legal System: The Case of lllegal
Poaching for Trade
Hanna Nur Afifah Yogar, Muhammad Hari Adipurna, and Nasrullah

Dynamics and Problematics of Regional Head Election Disputes Settlement in Indonesia
Nasrullah, TantoLailam

Criminal Legality Affecting Cybercrimes in Yemen
Ammar Abdullah Saeed Mohammed, Dr.Nazli Ismail Nawang, Prof. Dato’ Dr.Hussin Ab Rahman

A Comparison on the Scope of Limited Liability in Companies and
Shirkah al-Inan

The Implications of ASEAN Banking Integration Framework (ABIF) to Indonesia Banking Law
Reform
Lastuti Abubakar Tri Handayani

The Effectiveness of Interparty Coalition-Building in Presidential Democracy
Nanik Prasetyoningsih



130

147

153

163

178

187

195

210

220

233

241

246

254

................................ YOGYAKARTA, 04 - 07 APRIL 2017

Strengthening Constitutional Democracy through Constitutional Adjudication Institutions:
A Comparative Study between Indonesia and Australia
Iwan Satriawan, KhairilAzmin Mokhtar, Muhammad Nur Islami, Salim Farrar

Position and Acceptance of Fatwa of Council of Indonesian Ulama (MUI) by the State in
Indonesian Legal System and Religious Court
IfaLatifaFitriani

Penang World Heritage Office: Quo Vadis?
Nizamuddin Alias

Measuring Feasibility of the Use of Chemical Castration Toward Offender of Sexual Violence
Against Children in View of Human Rights And Proportionality Theory

Rusmilawati Windari

The Dynamics of Human Rights Enforcement In Indonesia: a Misconception and Political
Consideration in the Formulation of Law Number 26 Year 2000 on Human Rights Court
Muhammad Igbal Rachman&SahidHadi

The Challenges to Build the Culture of Human Rights in Islam
Martinus Sardi

International Perspective on Incorporating Good Governance Principles in Three Countries’
Land Administration System: Malaysia, Turkey and Indonesia
Sunarno, Ainul Jaria Maidin

Mergers and Acquisition Law: The Need for Harmonization in ASEAN
Mushera Bibi Ambaras Khan, Ida Madieha, Nasarudin Abdul Rahman, Mohd Radhuan Arif Zakaria

The Urgency of Strengthening the Regulation And the Implementation of Musharaka
Mutanagishah Financing on Islamic Banking in Indonesia
Isti’anah ZA, Falah Al Ghozali

Securing the Right to Life on the War on Terror: A Comparative Analysis of Indonesia and
Europe
Prischa Listiningrum, RizqiBachtiar, MohFadli

The Inconsistency of Supreme Court Decision to Annul the Arbitratral Award in Indonesia
Fadia Fitriyanti

Utilization (intifa’) of Unlawful Wealth Acquired by Unlawful Means from Islamic Legal
Perspective
Badruddin Hj Ibrahim

The Urgency of ASEAN Human Rights Court Establishment to Protect Human Rights in
Southeast Asia
YordanGunawan, Tareq Muhammad Aziz Elven



266

283

299

310

319

328

336

349

356

357

368

376

382

385

PROCEEDINGS INTERNATIONAL CONFERENCE ON LAW & SOCIETY . . . . . . . . . . . . . . . . . ..

Religiosity in Criminal Law: Islamic Perspective
Abdurrahman Raden Aji Haqqi

Assessing the Legal Protection for Farmers in the Policy Agricultural Insurance Facility
Dwiwiddy Jatmiko, Bayu, Hartini, Rahayu, Isrok, Mohammad

Reviews Juridical on Fee Arrangements in Bankruptcy Curator After the Supreme Court
Decision no. 54 P/HUM/2013
Rahayu Hartini

The Causes of Terrorism in Malaysia
ZulKepli, Mohd Yazid bin

Adequacy of the Law in Protecting the Rights of Adopted Children in Malaysia
Roslina Che Soh, Nora Abdul Hak, Noraini Md. Hashim, Mohd Helmi Said

New Developments on Wagqf Laws in Malaysia: Are They Comprehensive?
Nor Asiah Mohamad, Sharifah Zubaidah Syed Abdul Kader

Detention under Anti Terrorism laws in Malaysia and Nigeria: An Expository Study on Boko
Haram Suspects
Babagana Karumi, Farid Sufian Shuaib

Robust Yet Fragile: Enactment of Law Number 16 Of 2011 to Promote the Role of Advocate
in Implementing Legal Aid
Laras Susanti and Bayu Panji Pangestu

2017 Constitutional Reform in Turkey: What the Constitutional Ammendment Draft will
Change
Murat TUMAY

Monitoring Implementation of the Convention on the Rights of Persons with Disabilities
(CRPD) at National Level: Obligations on and Options for Malaysia
Khairil Azmin Mokhtar

The Roles of KPPU on Supervision of Business Competition: A Case Study of Cartel Dispute
Settlement in Indonesia
Mukti Fajar ND.; Diana Setiawati

Role of Criminal Investigation Under Malaysian Land Law
Mohd Helmi Mat Zin

The Importance of Comparatyve Law in Legal Educatyon
M. Refik Korkusuz

The Reposition of Mediation Process in Islamic Economic Dispute Resolution Trough
Religious Court After Perma No. 1 of 2016
Nunung Radliyah, Dewi Nurul Musjtari



The Reposition of Mediation Process in Islamic
Economic Dispute Resolution Trough Religious
Court After Perma No. 1 of 2016

NUNUNG RADLIYAH, DEWI NURUL MIUSJTARI
nunungradliyah@yahoo.com, dewinurulmusjtari@umy.ac.id
Faculty of Law, Lampung University
Faculty of Law, Universitas Muhammadiyah Yogyakarta

ABSTRACT

Mediation, as “non-litigation dispute resolution”, becomes a choice for people who expect the dispute
settlement process can provide impartial settlement to both the customer and institution of Islamic
Finance. In practice, the implementation of mediation still reached a low rate of success. Since 2003 until
2015. Data shows that the maximum achievement is only 18.1 %. The research aims to determine reposi-
tion of mediation process in Islamic finance dispute resolution through religious court after the issued of
Supreme Court Regulation No. 1 of 2016. The research is normative and empirical legal research which
uses qualitative method. The research is based on data collected in the library and court cases. Interview
from field research will involve 5 (five) religious court in Yogyakarta. Interview and Focus Group Discus-
sion (FGD) will be conducted to support the information of the research. The results of research shows
that reposition of mediation process is one of requirements to file a suit. The five factors for support legal
enforcement are law and legislation, law enforcement officers, facilities and infrastructure, society and
culture. The recommendation of this research is there is a need to revise the Supreme Court Regulation
No. 1 of 2016.

Keywords: Reposition, Mediation Process, Dispute Resolution, Islamic Economic.

I. Introduction

Mediation mechanism is integrated in the courts has been in effect since 2003. The use of
these mechanisms is a mandatory procedure in the resolution of civil matters including the settle-
ment of civil matters Islamic. In the context of the Islamic economic dispute resolution, such a
mechanism was implemented in line with the expansion of the Religious Courts competence in
handling disputes, through Law No. 3 of 2006 on the Amendment of Act No. 7 Year 1989 About
the Religious Courts (UU PA). Utilization mediation mechanism in the Religious Courts continues.
Even the release of the decision of the Constitutional Court No. 93 / PUU-X/ 2012 and the
Supreme Court Regulation No. 1 of 2016 on Mediation Procedure in the court dispute resolution
strengthens the Islamic banking institutions Religious Courts, the use of mediation mechanisms
show success in some cases and has improved. However, if viewed from the achievements of the
percentage of success in previous studies obtained 18.1%, means it is still below 50%.

Based on the results of previous studies indicates that the process of settling disputes through
mediation mechanism in a religious court can't be said to be successful. Assumptions of research-
ers that has not been successful settlement of disputes through the courts because of different
religious culture of Indonesian society with mediation models that become part of the law of civil
procedure formal nature. Likewise with the publication of PERMA No. 1 of 2016 on Mediation
Procedure in court. Based on the PERMA the mediation mechanism included in the judicial proce-
dure. Such a condition which causes the mediation process a high percentage of failures caused
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by the character of the party if it has been summoned by the court for the defendant’s guilt and
feel a win for the plaintiffs. The defendant has been discouraged to negotiate while the defendant
is often reluctant to give waivers or leeway to reduce the burden on the plaintiff. Such conditions
often prevent the success of the mediation process. Other problems are also caused due to a lack
of judges who have competence as a mediator and a mediator is still inadequate availability of
non-judges.

1.1. Problem Formulation

Based on some of the problems mentioned above, the authors are interested in doing research
on Repositioning Settlement Mediation Process In the Islamic Economic Justice Through Religion
After Applicability PERMA No. 1 of 2016. The formulation of the problem is how the reposition-
ing of mediation in resolving disputes through religious courts sharia economy, after the enact-
ment of the Supreme Court No. 1 of 2016.

1.2. Methodology

[.2.1. Point of View/Stand Point

In this research used socio-legal approach with qualitative tradition, the operasionalization
done according constructivism. Constructivism paradigm is a set of beliefs on a legal reality
(Islamic banking) as a result of the construction of the relative, and contextually specific. The
relative position (stand point), the author of the problem in this study at the level epiteme not as
a participant but rather as an observer. As an observer, the writer will seek answers to any formu-
lation of the problem posed by studying the reality of Islamic banking dispute settlement through
mediation (constructed) spread in legislation or related policies and their implementation in the
religious court. Understanding plenary obtained a product of the interaction between researchers
with products observed object. There is a relatively subjective transactional relationship between
researcher and research subjects. The researcher is the instrument, and thus at the level of axiology
notch researcher is as a facilitator that bridges the diversity of existing data and subjects.

1.2.2. Strategy Research

The study was conducted with two strategies, namely research library (Library Research) and
case studies (Case Study). Literature study conducted on all documents or literature about Islamic
banking dispute settlement through mediation du religious court. Documents then grouped ac-
cording to the dimension of time or period. The case studies in this research is the case nation-
wide, particularly the case of Islamic banking disputes. Research with this case study, carried out
to record the social facts that accompany the development of society in supporting and sustaining
human needs in the field of economics in society.

This study uses the codes of socio-legal studies1, ie understanding the law not as a normative
normologik entities and esoteric merely the law of Islamic banking in this study is understood as
an entity which is heavily influenced by non-legal factors. Formulation of the substance or con-
tent, choice of goals and the means used to achieve the objectives of Islamic banking or dispute
settlement is believed to be interaction with non-legal factors.

1.2.3. Teknik Data Collection

1.2.3.1. Secondary data was obtained through the Research Library (Library Research) and

Legal Document, which includes:

a.  Material Primary Law, include:

1. LawNo. 21 Th, 2008 and its implementing regulations, PERMA No. 1 of 2016.

2. The Constitutional Court Decision No. 93 / PUU-X/2012.
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b.  Secondary Legal Materials, consisting of books about the legal system, the principles of
law, the agreement (contract), Islamic banking, political law, legal theory, legal research method-
ology, journals.

1.2.3.2.  Primary data obtained through research in the field (Field Research) with observa-

tions, interviews and Focus Group Discussion (FGD) / workshop, which includes: 1) Law
sanction institution: Judge at the Religious Court and Supreme Court, Staff Legal Section
at the Islamic Bank, notary Advocate, Registrar. 2) Role Occupant: Management Islamic
Bank, Islamic Bank Customer-do with hermeneutics, sociology of law and phenomenol-

ogy.

Il. Discussion
2.1. Research Result

THE DATA OF THE RESEARCH IN
RELIGIOUS COURT

Location Number of slamic | Mediafion Process Percentage
Economics Cases

Yogyakarta & (1] 0%

Sleman 12 2 16.66 %
Bantul & 2 B%
Gunung Kidul 20 18 90 %
Temanggung 3 1] (1 -
Purbalingga 27 10 7%
Bandung 10 1 10 %

84 33 393% 2667 %
Data on Nov 2014 Average 3298 %

Based on the results of research in the field in the Religious Court of Yogyakarta, Central Java and West Java to 8 Religious Courts for
the data years 2012 to 2016 and research literature data obtained as follows:

Sources: Filed Research and Library Research, 2012-2016

In the practice of settlement of civil disputes, especially disputes sharia economy, when the
legal arrangements were incomplete or unclear, the parties can make interpretation of existing
laws and relevant. While in terms of setting the law does not exist, then it can do the legal
construction of new or provide arguments relating to urgency setting in question, to provide ease
in finding a solution to the problems in this research will be described several sub topics on: 1) the
dispute resolution mechanisms in general; 2) Model and mediation mechanisms in the Religious
Courts, and 3) constraints on the implementation of the mediation of religious courts in Indonesia
and the factors that affect law enforcement.

2.2. Mediation in Dispute Resolution Mechanism

Conceptually, the applicability of “mediation remotely” by the Supreme Court Regulation is
one of the only types of models associated with “joint meetings”. Thus, the question, “why this
type of ‘joint meetings’ more is not adopted? More essential questions that should be put for-
ward, namely “why other models were not adopted anyway, so mediation is integrated on the
court became more varied?” There should to give freedom to the mediator build strategy, the
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Supreme Court Regulation do not call “joint meeting” which is a contrario means also limiting
strategy. It has been the cause of ineffectiveness of mediation in a religious court if viewed in
terms of the model or type of mediation. This condition is confirmed one of the factors that
influence the effectiveness of mediation as stated by Tobias Béhmelt2 that:

With regard to mediation effectiveness, the existing literature frequently emphasizes three
factors. The first one pertains to characteristic of the dispute, i.e. its intensity and duration or the
issues at stake. The third factor describes the mediators as such or the type of mediation pursued.

Variation concept of the mediation process, according to Laurence Boulle3, can be grouped
by three (3) models or types, namely: (1) the variation in relation to the number of mediators
(variations in relation to the number of mediators), (2) variations in relation to the a joint meeting
(variations in relation to the joint meetings), and (3) variations in relation to a separate meeting
(variations in relation to the separate meetings).

The first model (variation in relation to the number of mediators) are distinguished in some
kind of process, namely: (a) the mediation process solo (solo mediation) and (b) the process
comediation (the co-mediation process). Mediation solo essence is the use of a single mediator
(singgle mediator). While comediation process used in the situation of more than one mediator.

The second model (variation in relation to the joint meeting) divided into several types of
processes, among others: (a) meeting of doubles (multiple meetings), (b) a mediation different
(different venues), and (c) meetings with teleconferencing (telephone conferences). Meetings
multiply has significance as most mediation does not reach the final in one sitting (meeting) and
delays become necessary. Delays can have multiple functions in the mediation process. The meet-
ing doubles enable the parties to obtain further information, such as assessment, professional
advice, to reassess their situation, and is planning and response. In addition, it also allows (the)
mediator, filed a confidentiality restrictions, assess progress and plan the strategy of the next
session. However, delays have weaknesses among regression to things that have been agreed.

Regarding the different mediation may arise regarding the reasons of space and logistics. The
statements from each side of the rotation can be used to indicate the side of the parties. As for
meetings with teleconferencing can be done telefonik either for reasons of geographical distance,
lack of resources, as well as a requirement or legal necessity.

The third model (variation in relation to a separate meeting) includes: (a) mediation back and
forth (shuttle mediation), (b) a separate meeting with the advisor and the parties (separate meet-
ings with advisers and parties). Mediation alternating means separate meetings without the par-
ties meet together. Mediator move from one party to another party; solely as a vehicle of commu-
nication and negotiation between the parties. This is achieved when in a state of antagonism and
if a meeting will take at the meeting were counterproductive. The second type, ie separate meet-
ings with advisors and stakeholders to explain the flexibility of the mediation process. This type
allows the mediator did separate meetings with attorneys (lawyers) or advisor of the parties. This
type of process be allowed to teach.

In the context of the strategic freedom and flexibility to choose the model, which is integrated
with the mediation of the court undoubtedly allow mediators to choose among models and
strategies appropriate to the situation in Indonesia. Joint meeting could fit a particular situation,
but it does not guarantee compliance with certain other case situations. In many cases the side do
not want to see any reason other than the model would require a joint meeting.

Theoretically, a mediation model can also be grouped into a model settlement (settlement
model/compromise), facilitation (facilitative model), therapeutic (theurapetic style), and evalua-
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tive (evaluative model). Acceptance strictly categorization model in Indonesia has caused distor-
tion in the court mediation evaluative models. Susanti Adi Nugroho4 determiner that the court
mediation is more focused on evaluative models. This model is characterized by several things: (a)
the parties come and expect the mediator gives an understanding that if this case continues, then
determined between winning and losing, (b) is more focused on the rights and obligations, (c)
mediators are usually experts in their fields or an expert in the field of law because of the focus on
theright approach. Mediators tend to provide a way out and get the legal field in order to lead to
afinal result that is inappropriate, (d) provide advice or counsel to the parties in the form of legal
advice or the way out offered by the mediator, so that it contains weaknesses (e) the parties were
not has signed an agreement together. This makes the determination of the court mediation is less
soft. Failure resulting models are not compatible with the situation of the parties to the dispute -
which harmed the interests, demands, psychological conditions, legal relationships underlying
the dispute — can’t be resolved variations of the model, so there is no other way to accomplishing.

The above description leads to the understanding that a mediation model that is integrated in
the courts require reconstruction for the purpose of achieving optimal results, the success of a
dispute settlement efforts is significant. Based on a model that has been developed, possible
variations in practice in Indonesia needs to be relaxed. That means changing the settings of
mediation tight on the model and strategy into the open on the choice of mediator in accordance
with the unique conditions of the case at hand.

2.3. Model and Implementation Mechanisms Mediating On Religious Courts in

Indonesia

Model resolving disputes using mediation mechanism, is part of a model of alternative dispute
resolution (ADR) or alternative dispute resolution (APS). The existence of developing mediation in
addition to other models such as the negotiation and conciliation born gradually. Theoretically,
there are two (2) models are often used to resolve disputes, namely5:

a. First, the model of dispute resolution is adjudicative. This approach is an approach to justice
through the system resistance (the adversary system) and the use of force (coercion) in man-
aging disputes and to produce a decision win-lose solution, for the parties to the dispute. In
this adjudicative models in addition to the court (litigation settlement) were born in the first
wave, also arbitration born in the second wave.

b. Second, the model dispute resolution non-litigation. In this model, achieving justice prefer the
approach of “consensus” and attempt reconcile the interests of the parties to the dispute and
aims to get the dispute towards a win-win solution. Non-litigation dispute resolution is often
called the ADR.

Ehrmann in Riyanto Benny and his friends6 as quoted by Steven Vago7. revealed that “There
are two principal forms of resolving legal Disputes throughout the world. Either the parties to a
conflict, determine the outcome themselves by negotiation, the which does not preclude that a
third party acting as a mediator might assist them in their negotiations. Or, the conflict is adjudi-
cated, the which means that a third, and ideally as impartial party decides the which of the
disputants has the superior claim “. The forms mentioned above, used and sometimes intertwine
to disputes over civil, criminal, and administrative8. Accordingly, Steven Vago confirms that the
main dispute resolution mechanisms that can be described in a continuum range (series) of the
negotiation to adjudication. In negotiations, voluntary participation and the disputing parties
prepare for their own settlement. In the circuit (continuum) is the next mediation, in which a third
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party to facilitate a settlement and assist the parties in reaching an agreement voluntarily (volun-
tary agreement). At the end of the series, namely adjudication (whether judicial or administrative)-
the parties were forced to participate, and the case was decided by a judge. In this case, the
parties may be represented by legal counsel (advocate) with a formal procedure, and the results
can be enforced by law. Meanwhile, adjacent to adjudication is arbitration, which is more infor-
mal9.

Islamic economic dispute settlement through mediation that is integrated in the Religious
Courts have not been effective. It is caused by several things, among others: a) Litigation for
dispute resolution infestation excessive formalities, b) Expensive; ) there is a potential sati siding
with one party; and d) the results of the judge’s decision is disappointing there are still seeking
justice. In that context, ADR (alternative dispute resolution) be an alternative that offers the pro-
cesses more efficient and effective, simple and confidential, whether in the form of negotiation or
mediation. In practice, when negotiation or mediation fails to offer, the choice of the parties
engaged in arbitration or court.

In Indonesia, the general provisions on mediation based on Law No. 30 of 1999 on Arbitration
and Alternative Dispute Resolution (Arbitration Act and APS). However, in the APS Act, are not
regulated in detail related to the implementation of the mediation mechanism. Moreover, it is not
mentioned that the mediation mechanism should be integrated in the judiciary. The new provi-
sions on mediation in courts governed by the Rules of the Supreme Court No. 1 of 2016 on
Mediation in the Court Procedure (hereinafter referred to Supreme Court Regulation).

Arbitration Act and APS at the level of ideas to contain the controversy with the Supreme Court
Rules. Related to the mechanisms of mediation, on the one hand gives freedom of mediators to
use variations of the model. But on the other hand turned out to be a model of mediation offered
is very limited. Thus, technically, a mediation mechanism to be very tight. The impression created
about the freedom of mediators to use variations of the model is actually a wrong impression
because liberated by APS and the Arbitration Act and the Supreme Court is a technical regulation
of the model has been specified limited. That is, the Arbitration Act and Regulations and APS
Supreme Court adheres to the paradigm of “limited model” and open “space of freedom models
and technical”. This is evident in Article 6 paragraph (2) of the Arbitration and APS which confirms
that: Settlement of disputes or differences of opinion through alternative dispute resolution re-
ferred to in paragraph (1) resolved in the meeting directly by the parties within a period of 14
(fourteen) days and the results are set forth in a written agreement.

Regulation of the Supreme Court actually set wider than the provisions of Article 6 paragraph
(2) of the Arbitration and APS regarding the possibility of applying the model of mediation. Article
5 (3) of the Regulation of the Supreme Court, provides that “The meeting Mediation may be
through communications media, audio visual remote that allows all parties were seen and heard
in person and participate in the meeting.” The provisions of the Regulation of the Supreme Court
can be said to be more advanced than the Arbitration Act and the APS, but leaves the question
"whether it is by no means the Regulation of the Supreme Court and the law on Arbitration and
APS?” Apart from this conflict means legally, it shows that the Arbitration Act and APS's time to
be revised so as not to cause multiple interpretations top the contradiction. Preferences to select
the APS changes Arbitration Act and the resulting incompatibility with the nature of mediation as
a dispute resolution more flexible - and technical models - compared to court or arbitration that is
adjudicative.
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2.4. Constraints in the Implementation of the Mediation and Factors Affecting

Law Enforcement

Issues that are integrated on the court mediation does not work effectively because there are
some obstacles are due to the failure to create a model of integration, including the failure of a
mediator in the mediation process. Mediation is confidential should be integrated with civil judi-
cial models are open to the public. This has caused some problems for the legal culture mediators,
advocates and the parties to the dispute in mediation practice. As revealed by Tony Whatling10
that cultural assumptions affect the success of a mediator in the practice of mediation. Steven E.
Barkan11, based on socio-legal view suggests the influence of social factors as well as individuals.
Communities have differences in certain aspects of the structure and their culture, which helps
explain the difference in preference method of dispute resolution processes. As explained why
some communities or individuals prefer mediation than other communities12. If it is considered
as a special situation, then as stated by Christopher W. Moore13, a strategy is needed to respond
to that particular situation.

We now turn to an examination of contingent strategies and activities - interventions and
preventions by mediators to respond to unique or unusual situations, conflict dynamics, or par-
ties, the which are not present in every negotiation or dispute. Though it is impossible to identify
or describe all the situations that may require contingent activities by mediators, and details about
Reviews their actual moves, there are a number of them that are common enough to merit
description.

Moore in Riyanto Benny14 also mentions several authors among others Fisher, Maggiolo, and
Wall describing a unique situation and potential contingency strategies that can be selected by a
mediator to address the issue of failures in the practice of mediation. The situation and strategies
meant, among other things15:

a. Problems with parties working together in joint sessions that may require private meetings or

Caucuses;

b. Situationsinvolving time and timing that may require time management by mediators

Situations requiring mediator influence and potential strategies and techniques;

d. Problems with parties’ bases of power and means of influence, and mediator techniques to
address and manage them;

e. Issues related to gender, working with women, and women as mediators;

f.  Problems related to past, resent, and future causes of conflicts, and grand strategies to address
them;

g. The presence of strong values and how they may be handled.

Seventh of the situation and the strategies, the Supreme Court Rules is strictly regulated, so as
mediator in the Religious Court does not have the creativity to adjust to the conditions of the
parties to the dispute. In addition, the number and skills of Judge Mediator is still limited. Each
justice there are only 1-3 Judge Mediators are certified. Even still there are courts that do not have
Judge Mediator. In case of any violation of the procedures which must be carried out as intended
in PERMA No. 1 of 2016, then it can lead to the imposition of sanctions, so that the court
decision becomes null and void.

Placement mediation mechanism is integrated in the Religious Courts is a means to replace
and optimize the provisions of Article 130 HIR/Article 154 Rbg. Articles specify peace. Mean-
while, the “peace” under Article 130 HIR, in its implementation should be through the registers
case and the announcement by the Religious Courts. This last is in fact quite serious impacts.
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These conditions cause the defendant to feel embarrassed, even challenged. The next result,
Defendants in particular, is very difficult to give concessions in the process of bargaining/negoti-
ating when mediation. Reality, in reality is one reason the birth of ADR mechanisms. ADR is
present and growing, due to the inability of such mechanisms in the judicial process to maintain
confidentiality (confidential) of the parties in legal relations arising from the dispute. Thus, when
mediation is also placed in a process that has been open since been announced by the court, the
mediation process also creates cynicism on the parties. It thus Laurence Boulle said as quoted by
Benny16 that “mediation is often promoted in terms of the privacy of the mediation sessions and
the confidentiality of what transpire there.”

To overcome this, need to be rethought liability session “openness” of the process of the court
connected mediation, so as not to injure the main character ADR mechanism is more confiden-
tial. Mediation should be carried out before the case is registered by the Religious Courts, so it has
not made a public announcement by the Religious Courts. This directly reduces the burden on
openness disputes, since the parties have not felt defamed as a result of the lawsuit is not neces-
sarily stating his actions against the law, default or coercion. In this case, a “purification” re-
mediation that is integrated with the Religious Courts becomes inevitable.

Purification of mediation that is integrated within the Religious Courts is not easy. It is consid-
ering for this, Procedural Law Religious Courts in Indonesia are still using HIR/ Rbg, governing
openness all disputes in court, including a peace which rests on Article 130 HIR / Article 154 Rbg.
These conditions reflect the need forimmediate reform and Rbg HIR. Conditions of use mediation
model that is integrated on the court, still need an open model, to achieve the expected results. As
confirmed by Esin Orucu17 that:

“Cultural diversity ‘reflecting on the legal systems must be appreciated since’ diversity ‘and’
flexibility *, being related to freedom of choice, are part of democracy, the one fundamental
value upheld by all in at least the Western world. Aims such as” harmonization, ‘integration’
and ‘Globalization’ show acceptance of the existence of differences but, nevertheless, aspire
to produce sameness. Yet the distinctiveness and mutuality should be emphasised Also within
the concept of ‘harmony’. ”

That is, the use or selection of more open models still require harmonization with the culture
of the recipient society. The plurality of the Indonesian nation with the traditional patterns of
dispute resolution that creates peace, need to get a part in the formation of a mediation model
thatis integrated on the court.

In the resolution of economic disputes Islamic Religious Court, known mechanism of “delib-
eration”, which means the effort or the road of peace between the parties. However, the mecha-
nism of “deliberation” is not entirely the same as mediation mechanism known in the APS. In
certain cases, deliberations have fundamental differences with the mediation. Basically, in terms
of reconciling the principle is the same, while there are differences in terms of technical aspects.
Therefore, the integrated mediation in courts is not easy, and it requires modifications to the levels
of strategies and models.

Based on the results of research in the practice of mediation in 8 (eight) religious courts,
namely: PA Yogyakarta, PA Sleman, PA Bantul, PA Gunung Kidul, PA Kulon Progo, PA Bandung and
PA Purbalingga, shows the ineffectiveness of the implementation of the mediation. It is based on
the evaluation of the Principles of Good Corporate Governance. Based on this principle the notion
efficient and effective is ensuring the service to the community by using the available resources
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optimally and responsibly, should the achievement of the results of the mediation is higher than
18.1%18 but in fact to this research achievement of mediation has been no improvement even
there is a declining trend. Likewise, when evaluated with theoretical effectiveness of law enforce-
ment by Soerjono Soekanto mediation mechanism in the Religious Courts has not been effective.
Conclusions are based on the premise that the mediation process should be successful if the five
factors, namely a law enforcement. Factors law (Law); b. Areas of law enforcement; c. Factors
supporting different facilities or facilities; d. Community factors; e. Optimized and synergized
cultural factors in its implementation. However, in reality, the factors referred to is not yet fully
functioning optimally and synergy.

Based on the above results, then as a thought solution can be analyzed with the theory of
operation of the law. Mediation be integrated into economic dispute resolution sharia in Indone-
sia easier to obtain results or would be more effective to use the theory of operation of the law of
Robert B. Seidman. Supposedly every legal regulations tell about how a holder of the role (role
occupant) in this case a mediator was expected to act. How it will act as a mediator in response
to legislation that is a function-regulations aimed at him, the sanctions, the activities of the
implementing agencies as well as the whole complex of social, political and others about him.
Furthermore, how the implementing agencies in this case religious court, will act in response to
legislation that is a function of legal rules directed at them, the sanctions, the whole complex of
social, political and others are about themselves and feedback coming from the holder role. It
should be noted also is, how the legislators will act, in implementing the functions of the rules
governing good behavior for judges and mediators as well as his party, the sanctions, the whole
complex of social, political, ideological, and others who about themselves as well as the feedback
comes from stakeholders as well as the bureaucracy. The series of activities will be more optimal
if applied also Sibenertika Theory of Talcoot Parson that essentially says that a social system in
essence is a synergy between the various sub-systems experiencing social mutual dependence and
connection with one another. Relationship interconnectedness, interaction and interdependence.

Based on the results of research in the practice of mediation in 8 (eight) religious courts,
namely: PA Yogyakarta, Sleman PA, PA Bantul, Gunung Kidul PA, PA Kulon Progo, PA Temanggung,
PA Bandung and PA Purbalingga, shows the ineffectiveness of the implementation of the media-
tion. Itis based on the evaluation of the Principles of Good Corporate Governance. Based on the
principle of efficient and effective understanding is ensuring the service to the community by
using the available resources optimally and responsibly, should the achievement of the results of
the mediation is higher than 18.1% but the fact hingga4.Simpulan and Suggestions

lll. Conclusion

Based on the research conducted, the position of the mediation process as a requirement to
file a lawsuit no longer in the proceedings through the court. The concept of integrated mediation
in accordance Religious Court and can be applied to the Religious Courts in Indonesia although it
can be said yet effective, given the level of achievement on average 18.1% (not yet reached e”
50%). Nevertheless, the average level of attainment of 18.1% for the mediation mechanism
referred to, are also influenced by factors compatibility between law enforcement with the culture
that flourished in the Religious Court by the parties to the dispute. Moreover, the attitudes of the
Muslim community who like peace stigmatize positive and the support of the judiciary to encour-
age the compliance of parties to implement the decision. Furthermore, Mediator Judge awake
professional Sidig nature, Amanah, Tabligh and Fathonah be one of the factors that influence the



PROCEEDINGS INTERNATIONAL CONFERENCE ON LAW & SOCIETY . . . . . . . . . . . . . . . . . ..

success of mediation Religious Courts in Indonesia. However, the number and skills of Judge
Mediator remains to be improved.

Recommendation
Based on the above conclusions, some suggestions are necessary in the context of this study

is that is making an amendment to the Supreme Court Regulation No. 1 of 2016. In the process

of amending the peril steps are taken:

a. Establishment of processes and procedures for settling disputes need to be adapted to the
character of Indonesian society that emphasizes deliberation;

b. The need of harmonization between Rule of Law APS with the Supreme Court as well as the
revision of the HIR and RBg., Which is still valid;

c. Necessary preparation of human resources with competence as a mediator non judges be-
cause judges mindset as decision makers and as a mediator is different;

d. Access the opportunity to become a non-judge mediator (independent mediator) also need to
be increasingly expanded.

e. The synergy of the various aspects such as: legal, political, cultural, economic and social need
to optimize.

f. Change the culture developed in the community should be prioritized to get the support of
the political, economic and social.
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17 Esin Orucu, “Critical Comparative Law, Considering Paradoxes for Legal System in Transition”, EJCL,
Vol.4.1.,, June, 2000, http://www.ejcl.com., 23 Maret 2010.
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