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Abstract
The COVID-19 pandemic, which is increasingly spreading throughout the world, including Indonesia, seems to require the procurement of vaccines to suppress the spread of the virus that is increasingly out of control. The procurement of the vaccine itself will face the interests of the owner of the invention. In the Doha Declaration's provisions, in an emergency such as the COVID-19 pandemic like this, a compulsory license is allowed to get access to cheap vaccines. However, it becomes a question of how this cheap vaccine price can still be accessed by Indonesia, which is the question that is the aim of this research. The research method used in this research is a qualitative method with legal and socio-legal approaches that focus on policies and regulations. Social, economic, and political perspectives are used in this study as an analysis tool. The EFAS and IFAS methods are used to find strategies for the Indonesian state in utilizing the principle of compulsory licensing. This study found that the Indonesian government could have access to cheap vaccines during this pandemic based on the Doha Declaration's provisions. Even for post-pandemic conditions, Indonesia can get access to cheap vaccines because Indonesia is a country with technological capabilities that are still below other developed countries. This study concludes that all countries can obtain compulsory licenses for affordable vaccine prices, but post-pandemic conditions, only countries with underdeveloped technology capabilities and developing countries can have them. 
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1. INTRODUCTION

At the end of 2019, the world was shocked by discovering a new type of virus in Wuhan City, Hubei Province, China.[1]Corona virus 2 (SARS-CoV-2) was announced by ICTV on February 11, 2020, to name this virus. On the same date, the name COVID-19[2] The WHO officially named this disease.[3] The spread that tends to be comfortable and prone to older people to get serious diseases is a world concern.[4] This concern then became real when the disease was finally declared a pandemic by the WHO on March 11, 2020, after affecting 215 countries in the world.[5] A total of 33,206,004 people in the world have contracted this virus as of September 29, 2020.[6]

In Indonesia, this virus began to develop on March 2, 2020, when the Indonesian government announced two positive patients COVID-19.[7]After this incident, the number of people infected increased every day. As of June 30, Indonesia's total population is 268,583,016 people.[8] Of these, as of September 29, 2020, 282,724 people have been infected with this disease, of which 10,601 people have died.[9] That means that every three people out of 100 Indonesians who have been affected by this pandemic cannot be saved. This kind of condition makes this pandemic must be resolved as soon as possible. One way to overcome this is through vaccine production. There are 172 countries recorded discussing the possibility of participating in COVAX[10]. This effort is made to create fair world conditions for countries to receive safe and effective vaccines once licensed and approved.[11]
Vaccine development is indeed a humanitarian action in ending an epidemic of disease, but it cannot be denied that in a vaccine, there is the work of the brain which has an intellectual property value in it.[12] As intellectual property, it should be, the vaccine needs to have protection.[13] The protection that can be given to a vaccine can be done by registering a patent.[14] The exclusive rights owned by the patent owner as property rights seem to give the owner monopoly rights for a certain period[15] the significant research and development (R&D) costs of the manufacturing process of vaccines and other modern medicines within twenty years must be guaranteed to be covered.[16] This is what makes the price of patent drugs costly, even as stated by the Health Action International survey; there are several types of patent drugs in the world, one of which is the Ciprofloxacin originator, a price equivalent to ten days' income in several countries.[17] Whereas health is the right of every human being, therefore without health, a person is conditionally unequal, and without health, someone else will not be able to obtain other rights.[18]Even Article 25 of the Universal Declaration of Human Rights (UDHR) itself regulates the importance of each individual's health. In the national regulations, the importance of health has also been regulated in the 1945 Constitution of the Republic of Indonesia, to be precise in Article 28H.
The narratives about access to cheap drugs that the international community continues to blow out from day to day have encouraged WTO member countries' awareness to make specific regulations related to flexibility in the TRIPs rules. In the provisions of Article 7 of the TRIPs agreement, it is implied that the public interest which pays attention to the balance between producers of technological knowledge and users of technology through an emphasis on protection and enforcement of IPRs must be carried out so that it can support social and economic welfare. In 2001, to be precise, in Doha, Qatar followed up on this to produce a Declaration on the TRIPs Agreement and Public Health to confirm and detail the flexibility of TRIPs.[19]
The WTO has made exceptions to the import ban against diseases that are harmful to health. Patents were specifically ignored at the September 2001 Doha meeting for drugs such as tuberculosis, malaria, and AIDS.[20] This provision provides an opportunity for foreign drug patents in developing countries to reduce prices to save a person's life.[21] There is a particular reason for compulsory licensing according to Article 31 (b) TRIPs, namely, for the benefit of the community such as the urgent need of a country or other extreme conditions or the interests of the community whose use is not for commercial use.[22]
To stop the spread of COVID-19 in Indonesia, the presence of this provision will later make the price of the vaccine for COVID-19 affordable in Indonesia. However, it is feared that this price will become expensive again when the world conditions are free from the COVID-19 pandemic. So this becomes a question for researchers to explore further about low price rights and the principle of compulsory licensing. The purposes of study are examine indonesian strategies to utilize the principle of compulsory licensing on covid 19 vaccine production in Indonesia.

2. RESEARCH METHODOLOGY
The research method used in this research is a qualitative method with a legal and socio-legal approach that focuses on legal policies and legislation and uses social, economic, and political perspectives as analysis tools. Data management is carried out comprehensively using the EFAS and IFAS methods to find strategies for the Indonesian state in utilizing the principle of compulsory licensing.
3. RESULTS AND DISCUSSIONS

a. The patent of Covid 19’s Patent
Of the 268,583,016 inhabitants of Indonesia recorded as of June 30, 2020.[23] As many as 282,724 people have been infected with the COVID-19 disease in Indonesia as of September 29, 2020, and this number continues to grow every day.[24] Judging from the world's total distribution, Indonesia is one of the countries with the most extensive distribution. Even now, Indonesia has surpassed China.[25] This number makes the Indonesian Doctors Association (IDI) anxious and worried that Indonesia would become the centre of COVID-19 in the world. Moreover, the discipline of the Indonesian people who often neglect the implementation of the COVID-19 health protocol.[26]Indonesia's highest COVID-19 transmission rate currently occurs in the DKI Jakarta area, which is 68,927 cases. As of September 25, 2020, 2,871 patients are currently treated.[27] This number has made the COVID-19 referral hospital in Jakarta reach its maximum limit.[28] The spike in cases per day that has become increasingly out of control in Jakarta in the past few days has made Governor Anies Baswedan pull the emergency brake to tighten the implementation of the PSBB in DKI Jakarta.[29]
Jakarta's PSBB tightening poses a threat to creating a recession for the Indonesian state to become increasingly real.[30] This is because Jakarta's economic activity, which reaches seventeen to eighteen percent of the Indonesian economy, will stop.[31] The imminent recession will result in rising food prices and inflation and increasing unemployment in Indonesia.[32] Another urgency of procuring the COVID-19 vaccine in Indonesia can also be seen from sports tourism. The Formula E event, scheduled to be held in June in Jakarta, must be cancelled considering the COVID-19 pandemic situation in Indonesia, which has not improved.[33] This year also the domestic football event, both league one and league 2, there is still no clarity after the police did not permit the crowd.[34] The end of this pandemic needs to be hastened considering that in 2021 there are at least two world-class sports events to be held in Indonesia, namely the U-20 World Cup, which will be held in six cities in Indonesia, and the 2021 MotoGP event, which will be held at the Mandalika Circuit, Lombok, Nusa West Southeast.[35][36] If the above events fail to occur, many losses will be suffered, especially when the tourism sector and the Indonesian economy are experiencing a disruption amid this pandemic.[37]
During a pandemic that is still spreading, the Central Government has decided that the 2020 Pilkada will continue to be implemented in the middle of the pandemic.[38] The implementation of the Pilkada in the middle of this pandemic has made several parties express their concern because this will make the number of positive cases of COVID-19 in Indonesia increase.[39]Especially, for example, the implementation of the Sabah Election, which was held in the COVID-19 pandemic, has resulted in a surge in positive cases of COVID-19 in Malaysia.[40] If Indonesia must also experience this spike in cases because of the 2020 Pilkada, this will further reinforce the urgency of the COVID-19 vaccine. 
In the Non-Aligned Movement meeting, which was attended by around 40 countries and the Director-General of WHO and the Secretary-General of the United Nations, President Joko Widodo said that the COVID-19 vaccines and medicines must be accessible to people in developing countries.[41] The President's statement is very reasonable, considering that patented drugs' prices are generally relatively high.[42] It is estimated that the patent drug discovery process's costs can reach 900 million to 1.8 billion US dollars.[43]  
Even though Indonesia is no longer a developing country, according to USTR, Indonesia's exports to global have exceeded 0.5 percent. Indonesia is also part of the G-20 organization. It has a high average Indonesian economic growth of around 5 percent. However, according to Aviliani as a Senior Economist at the Institute for Development of Economics and Finance, if you look at the Gross National Income, Indonesia is not yet a developed country. The World Bank has determined 12,000 US dollars as the first criterion for a country to be considered a developed country. This figure is still very far away from Indonesia.[44] Based on the latest report from the World Bank, Indonesia's GNI per capita is the only US $ 4,050, only placing Indonesia as an upper-middle-income country. It should also be noted that the amount of GNI per capita in Indonesia is only slightly adrift of the minimum threshold for a country to be categorized as upper middle income, which is the US $ 4,046.[45]
[bookmark: _GoBack]From a science and technology perspective, western countries are more profitable in making vaccine drugs for COVID-19. For example, several countries such as China and Russia have claimed that they have succeeded in finding this COVID-19 vaccine drug.[46] Even China itself already has the world's first patented COVID vaccine after local authorities approved the patent application.[47] This vaccine has been patented as a warning for Indonesia to anticipate high vaccine prices. 
b. Prinsip Compulsory licensing 
The Declaration on the TRIPS Agreement and Public Health, which was held in November 2001, has recognized and allowed compulsory licensing effectively for member countries that do not have sufficient technological or pharmaceutical capabilities under the TRIPS Agreement.[48]Initially, compulsory licensing grants the competent government authority to license the use of a patented invention to third parties or government agencies without permission from the patent holder. This provision confirms that WTO members can use compulsory licensing flexibility[49] Previously, in the provisions of Article 31F of the TRIPs agreement, it was stated that pharmaceutical products based on a compulsory license were only for the domestic needs of that country so that the production capacity that was not better than developing countries forced them to be in a dilemma in the availability of certain drugs.[50]To ensure continuity of increased production and supply of patented technology, according to the provisions of the Doha Declaration, compulsory licensing can be effectively enforced for patent holders to license their inventions to one or more third parties in other countries. The purpose of compulsory licensing itself is as a legal mechanism to increase access to patented inventions whose availability does not exist in the market.[51]
Some requirements for granting a compulsory license have been set out in article 31 of the TRIPs Agreement. The determination on a case-by-case basis also includes the need to demonstrate previous unsuccessful negotiations with patent owners for voluntary licenses and the payment of adequate remuneration to patent holders. Compulsory licensing can also be granted to provide handling in national emergencies or other very urgent situations to speed up the process of specific requirements being revoked, such as the need to negotiate beforehand to obtain a voluntary license from the patent holder: emergency and anti-competitive practices which are the reasons referred to in this agreement for issuing compulsory licenses. The Doha Declaration states that prevention is not justified in the TRIPs Agreement against members who seek to protect their public health. Affirmation that the TRIPs Agreement's commitments must be interpreted and implemented to support the rights of WTO members to promote access to medicines to protect public health.[52]This gives Members complete freedom to determine other reasons, such as those related to public health or the public interest, or non-functioning patents. Each member has the right to grant a compulsory license, and the freedom to determine the basis for granting such a license is stated in the Doha Declaration.
This compulsory license permits the government to license the use of an invention patented to a government agency or third party without an agreement with the patent owner if an agreement is not found from the negotiations carried out.[53]Implementing compulsory licensing and freedom in determining the basis for implementing the license is every member's right. National emergency or other urgent circumstances can be determined independently by each country, including those related to dangerous infectious diseases.[54] The affirmation of the commitment that developed countries will provide incentives for any transfer of technology provided by companies or institutions to developing and underdeveloped countries have been stated in the Doha Declaration's provisions.[55] Thus, this provision will make it easier for developing countries to obtain affordable prices for the supply of drugs imported from other countries.[56]
c. Indonesia's Strategy on Vaccinne Production 
The state interest, which is manifested in an international relationship, is the meaning of foreign policy.[57]As a sovereign international subject, Indonesia also conducts foreign policy with other countries and non-state international subjects. The foreign policy used by the Indonesian state is a free and active foreign policy that promotes.[58]To deal with the problem of COVID-19, which is increasingly spreading in Indonesia, one form of international relations carried out by Indonesia is to collaborate with WHO as a health institution. Besides, the Official Development Assistance (ODA) mechanism is also encouraged to hope that affordable vaccine prices are cheaper.[59]
In order to strive for easy access, safety, and affordability of vaccine prices, one of the efforts made by the government is one of which is achieved through WHO Access to COVID-19 Tools (ACT) Accelerator COVAX Facility. Gavi, CEPI, and WHO is the coalition that leads to COVAX. COVAX itself has a goal of accelerating the development and manufacture of the COVID-10 vaccine and ensuring that every country in the world has access to vaccines that are fair and equitable.[60] The goal is to accelerate the development and manufacture of the COVID-19 vaccine, and ensure fair and equitable access for every country in the world.
This effort has been carried out after COVID-19 was declared a pandemic, as stated by Retno Marsudi as Minister of Foreign Affairs of the Republic of Indonesia, that Indonesia has established active cooperation internationally and multilaterally. At the COVAX Facility, Indonesia is included in the Advanced Market Commitment (AMC) category. By joining the COVAX Facility, Indonesia will guarantee access to quality and affordable COVID-19 vaccine by the end of 2021 for 20% of the population at risk. To know the timing of vaccine supplies and the price, intensive communication has been maintained by the Indonesian government with GAVI and the COVAX Facility.[61]
One of the COVID vaccines currently being tested in Indonesia is the Sinovac vaccine, which comes from China.[62] The signing made by Biofarma with the Sinovax company, stated in the Preliminary Agreement of Purchase and Supply of Bulk Product of COVID 19 Vaccine, as many as 40 million doses of COVID-19 vaccine are ready to be fulfilled by Sinovax in Indonesia.[63]Erlangga Hartanto stated that this vaccine's price would be in the range of US $ 10-US $ 20, which is multiplied by the rupiah exchange rate against the dollar, which touched Rp. 14,800 per US dollar, the selling price of the COVID-19 vaccine from the Sinovac Company, was in the range of Rp. 148,000 to Rp. 296,000.[64]
One of the ways that the Government of Indonesia can reduce the price of the COVID-19 vaccine is by utilizing compulsory licensing. The Indonesian government can also use compulsory licensing as a last resort if negotiation efforts with the company regarding price [65]This effort can be made by the Government of Indonesia to get an affordable price for the vaccine, if it is found later. In the provisions of the TRIPs Agreement, compulsory licensing is a provision that allows a country to increase access to antiretroviral drugs through the supply of generic drugs needed by the country, for example, if a disease outbreak[66] To save someone's life, such as in the case of COVID-19, monopoly rights are contested.[67] In terms of Article 31, (b) TRIPs in particular compulsory licensing can be given to the government or third parties if, for urgent needs for the wider community's interests in a country caused by extreme conditions or public interests that are not intended for commercial purposes.[68]
This provision is advantageous for Indonesia as a developing country that is being affected by the COVID-19 outbreak to get access to cheap vaccines. By law, developing country governments have the right to issue compulsory licensing provisions for the COVID-19 drug vaccine if, one day, the vaccine can be found.[69]Other countries such as Chile and Ecuador have also adopted the Doha Declaration to deal with the COVID-19 pandemic through the issuance of compulsory licensing. Germany will also plan to limit patent rights in light of the conditions of this pandemic.[70] Although there is no currently approved treatment for COVID-19, national governments are legally entitled to issue compulsory licensing and should not circumvent this policy option when treatment is available.[71]
The Indonesian government's strategy in procuring a COVID-19 vaccine at an affordable cost can be applied in the formation of laws and regulations. The formation of laws and regulations needs to be done, considering that Indonesia is a constitutional state so that every social, national, and state life is carried out following the applicable legal system.[72] The formation of these laws and regulations can be used as a standard or regulation that can accommodate many people's interests[73]
When viewed from the perspective of Pancasila as rechtsidee and grundnorm of the Indonesian state, the provisions of compulsory licensing will find offense with just and civilized, humanitarian principles.[74]Through Government Regulation no. 27 of 2004 concerning Procedures for Patenting by the Government of Anti-Retroviral Drugs, compulsory licensing in Indonesia is no longer a new thing. The implementation of these provisions for medicines in Indonesia has been going on since 2004. Over time, this regulation was finally amended and perfected through Presidential Regulation Number 76 of 2012 concerning the Use of Patents by the Government on Antiviral and Anti Retroviral Drugs.[75]
Regarding the procurement of vaccines, President Joko Widodo has issued Presidential Regulation Number 99 of 2020 concerning Vaccines Procurement and Implementation of Vaccinations in the Context of Combating the Coroiva Virus Disease 2019 (COVID-19) Pandemic, in order to overcome the spread of the COVID-19 outbreak, which is increasingly rife in Indonesia.[76]In the implementation of the COVID-19 vaccine procurement in Indonesia, the Ministry of Health assigns PT. Bio Farma, which also involves PT. Kimia Farma Tbk and PT. Indonesia Farma Tbk is a subsidiary of PT. Bio Farma. One of the assignments regulated by this regulation is collaborating with domestic and foreign institutions/business entities/companies to procure the COVID-19 vaccine.[77] The collaboration that collaborates with international institutions/agencies is carried out by offering or collaborating on research, production, and/or provision of the COVID-19 vaccine. CEPI and GAVI are foreign institutions explicitly stated by this regulation to collaborate in procuring the COVID vaccine in Indonesia. Other international institutions/bodies are not explicitly written in this regulation, but cooperation can also be carried out.[78] In every collaboration, with international institutions/agencies, coordination will be carried out by the Ministry of Foreign Affairs and the Ministry of Health.[79]
The Minister of Health will determine the COVID-19 vaccine price by paying attention to the emergency and limitations of the vaccine.[80] By looking at the condition of Indonesia that needs it, the price of the vaccine must be obtained by the Government of Indonesia at an affordable price. This is because compulsory licensing allows it, especially in terms of protecting public health in an emergency.
Based on Article 7 of the Doha Declaration, Indonesia itself has the opportunity to get access to affordable prices for vaccines imported from abroad. Even though this pandemic has ended, Indonesia can still have access to affordable drugs. This is because Indonesia's position as a developing country gives Indonesia the ability to issue these vaccines' compulsory licenses. However, as developed countries also have economic interests, which face developing countries like Indonesia to be profit-oriented, the Indonesian government must be competent in negotiating.
4. CONCLUSION
The world is currently being shaken by the spread of COVID-19, which has become a pandemic. Millions of people have contracted this pandemic, and hundreds of thousands of people have lost their lives due to this pandemic. Seeing this condition, the international community is currently working to bring about a pandemic solution as soon as possible. One way that is being implemented by the international community is by procuring the COVID-19 vaccine. Various world companies and even international institutions are flocking to produce vaccines to end this pandemic immediately. Indonesia is one of the countries that has become the centre of the spread of this pandemic globally; therefore, Indonesia, in this case, has the urgency to procure the COVID vaccine in Indonesia. To procure the COVID vaccine in Indonesia, the Indonesian government of Indonesia has collaborated with various parties both domestically and abroad. One of the Indonesian government's efforts in collaborating with foreign institutions is carried out with Gavi, Cepi, or other international institutions. Currently, the Indonesian government is also collaborating in the COVID nineteen vaccines procurement with one of the vaccine companies from China, namely Sinovax.
 
Apart from being one way to achieve a solution to the pandemic, vaccines also have the exclusive rights of their owners because vaccines are a form of a person's intellectual property. This exclusive right is sometimes used to get excess profits so that a business is created. In the provisions of the Doha declaration held in 2001, it was stated that in a country's interests, or an emergency, a country could apply for a compulsory license to prevent certain drugs from occurring. The Doha Declaration also provides an opportunity to apply for a compulsory license to address health problems in an emergency in the country. The parties who can produce and process drugs or vaccines to save many people in a country, then the exclusive rights owned by the owners of these drugs must be reduced. This is because, in the trips agreement, it is said that the agreement does not prohibit and may not prohibit the state's efforts to provide health services for its citizens. And if an emergency, in this case, the COVID-19 pandemic, has taken place, developing and underdeveloped countries still have the opportunity to access this COVID-19 vaccine at a low price as regulated in the provisions of article 7 of the Doha Declaration. 
 
Indonesia is one of the countries affected by the COVID-19 outbreak, which is quite a lot, and the government has echoed emergency conditions and which as a world health institution, so Indonesia has the opportunity to get access to affordable vaccines from other countries. As well as Indonesia, as a developing country according to the provisions of the World Bank, which is also a participating country of the trips agreement, has the opportunity to apply for compulsory licenses if this pandemic has ended. Indonesia itself already has regulations regarding compulsory licenses in the form of Government Regulation No. 27 of 2004 concerning Procedures for Patenting by the Government of Antiretroviral Drugs. Presidential Regulation of the Republic of Indonesia Number 99 of 2020 concerning Vaccines Procurement and Implementation of Vaccinations in the Context of the 2019 Corona Virus Disease (COVID-19) Pandemic has also been issued by the government of the Republic of Indonesia to address the problem. In the provision, it is said that the Ministry of Health pays attention to the state of the country and also the limitations of vaccines and drugs in order to determine the amount of the price of these drugs to be purchased.
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