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Foreword

In this globalization era, advancement in science and technology has led to remarkable gains
in life. However, despite the remarkable gains, many countnes particularly Asian countries
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such as poverty, terrorism, drug abuse, and other social issues. These problems are complex
and multidimensional. We should give a real contribution (0 solving these problems. Because
the problems are multidimensional, we need people from cross-disciplinary interests to work
hand in hand with strong commitment, not only to face, but also to change these problems
iio opporiunies ’

Therefore, the Postgraduate Program in collaboration with Institute of Research and
Community Service of University of Lampung provides a place for academicians,
practitioners, policy makers, researchers and professionals from multi-disciplines related to
Social Sciences and Humanities, Economics, Education, Law, and Sustainable Development
(SHIELD) to meet and interact with members inside and outside their own particular
disciplines. All participants are challenged to give their real contribution to helping solve the
real-world problems.

The authors of Proceeding of 2nd SHIELD International Conference come from
academicians, practitioners, policy makers, researchers and professionals from multi-
disciplines related to Social Sciences and Humanities, Economics, Education, Law, and
Sustainable Development.

This conference aims to share information and discuss resent developments and innovations
arising from research in a wide range of disciplines. Through this conference, it is expected
that the research articles can be documented and communicated throughout the countries.

Head of Commite

Prof. Dr. Muhammad Akib, S.H., M.Hum.
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Mapping the Indigenous Conflict of Indonesia: 1945-2017

Dr. Budiyono, S.H., M.H.%)
Head of Center For Constitution and Laws Studies (PKKPUU) of Law Faculty,
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budifathia@yahoo.co.id

Uil Meylina™™)
Research assistant at Centre for Law and Development of Law Faculty,
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utiameylina.umar.fh.unila@gmail.com

The regional chief election was potential to bring a dispute on its every execution. The
existence of an institution for resolving the regional chief election dispute is indispensable to
settle the dispute. The institution was established since the citizenry have to directly elect the
regional chief, it was on 2004. On this context the purpose of this writings are to know the
dynamicg of the institutions for regional chief election dispute settlement in Indenegia and to
evaluate judicial institution for regional chief election dispute ever, so it can be a basic
consideration for establishment of a special election court in the future. This study uses a
juridical normative approach (doctrinal) the study will be carried out by inventorying and
reviewing some legal documents and other papers. The result of this study shows that there is
a change in the dynamics of the institution for regional chief election dispute settlement, the
change is on the authority of regional chief election dispute that have been occurred n the
Supreme Court is turning to the Constitutional Court. Such provisions have been amended
several times, while this time the authority has been restored to the Constitutional Court until
the special election court established as mandated by the law.

Keywords: Dynamics, Justice Institute, Election Dispute
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1. INTRODUCTION

Democratic countries have become mainstream for modemn countries.' Democracy
stands on the principle of equality, every nation has the same rights and position in
governimeiit, in this case the
derived from the legitimacy of the people.” One means to channel it is. In general, the
election is a media and a tool of the realization of the sovereignty of the people either directly
{direct demociacy ) of indirectly {(indirect deinociacy ) to participate in governance.

The development of the state administration has brought several phases in the
development of elections existing in Indonesia, it is then realized not only to elect the
ident and vice president but also to elect the 1
The 1945 Constitution of the State of the Republic of Indonesia (hereinafter referred to as the
1945 Constitution) Article 18 paragraph (4) has stipulated that "Governors, Regents and
district and 1
democratically", the provision has encouraged the spirit of democracy at the regional level®
(Provincial, District, City) so that the regional head can be elected directly by the people or
mdirectly through the Regional House of
of the people.

The implementation of election head in its journey does not always go as expected, in

very imnlementatinn there ic alwave a dienute or election dignuteg
every imniementation there 1s altways a Cispule or eleciion Qispules,

! Janedri M Gaffar, Demokrasi Dan Pemiiu Di Indonesia, Jakarta: Konstitusi Press, 2013, him. 1

? Ibid, him. 14.

*Hamdan Zoelva, Problematika Penyelesaian Sengketa Hasil Pemilukada oleh Mahkamah Konstitusi
dalam Jumnal Konstitusi Volume 10 Nomor 3, Jakarta: Mahkamah Konstitusi Republik Indonesia, 2013, hlm.
378.

* The data recorded that the dispute on Dispute over Election Result of General Election Result (PHPU)
from 2008 to 2013 is 524 cases, in 2008 there were 27 cases, in 2009 as many as 3 cases plus 12 cases that have
not been resolved in the previous year , in 2010 as many as 230 cases, in 2011 as 132 cases, in 2012 as many as
105 cases plus 7 cases that have not been resolved in the previous year, in 2013 as many as 27 cases in 8 cases
that have not been resolved in the previous year. (The Constitutional Court of the Republic of Indonesia
"Recapitulation of Dispute over Election Result of Regional Head and Deputy Regional Head" is downloaded
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amendment system of the 1945 Constitution of the Republic of Indonesia is the granting of
authority of the Judicial Authority” executive to settie disputes over election results, both
legislative and executive elections. The authority for the settlement of Disputes on the Results
of General Elections for The House of Representatives, the Regional Representative Council
and the House of Representatives members, and the President and Vice President shall be
granted to the Constitution?l Court, while the dispute resolution authority of the regional head
is granted to the Supreme Court and the furisdiction of the High Court for the election of the
Regent®

However, in this development there has been a change in the authority of election
a
from the start of the formation of Law Number 22 Year 1999 on Regional Government up to

the latest Law Number 10 Year 2016 About The Second Amendment to Law Number 1 Year
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the Election of Governors, Regents, and Mayors Become Law. This research study has

proved that in Indonesia there has been the dynamics of election dispute settlement

SaseeraiiaS.

2.MATERIALS AND METHOD

This paper will use normative legal research, or often known as the normative juridical
approach.” Legal research is research conducted by reviewing and researching library
materials in the form of primary legal materials and secondary legal materials. In this case the
data obtained will be comparative in order to see the dynamics of the development of existing

election dispute settlement institutions, either from the side of the regulation or the form of

from the website http://www.mahkamahkonstitusi.go.id/index.php?page=web.RekapPHPUD is accessed on 2
December 2015 at 14:07 WIB)

* Judicial power which is an independent power to organize the judiciary to enforce the law and justice
for more details see the provisions of 24 paragraph (1) of the 1945 Constitution of the State of the Republic of
Indonesia and Law Number 48 Year 2009 on Judicial Power.

fop. Cit, hlm. 379

Atitra laonl matinne cnn ha ran
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Penelitian Hukum , Bandung: Alfabeta, 2013, hlm. 54.
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institutions that regulate it. At the end of this paper will be able to show that Indonesia has

in regulation and transfer of authority between the Supreme Court institutions with the

Constitutional Court.

3. RESULTS/DISCUSSION

Implementation of elections in the history of Indonesian state administration starting
from Law Number 22 Year 1999 on Regional Government. At the beginning of the
implementation process tela led to the emergence of electoral dynamics. This can be seen in
the regulatory changes that set about the election dispute resolution institutions from 1999 to

tha actahlichment
o ectahlichmen

.

of 1 aw
O 1aw

2

nmber 10 Year 2016 Abouot the Second
Number 1 Year 2015 On Stipulation of Government Regulation in Lieu of Law Number I

Year 2014 On the Election of Governors, Regents, and Mayors Become Law.

Tabel. 1. Dynamics of Dispute Settlement Institution Based on Law Number 22 Year

1999 up to Law Number 10 Year 2016

Tarma nf | amiciatinn Evr\‘nnnhr\n
i vaaias Ui oauv

aiglation lanation :

1. Law Number 22 | The election is conducted mdlrect]y through the Regional
Year 1999 People's Representative Council, there is no election
regarding dispute in this case election is formulated as legal
Regional regime of local government. The provisions of this
Government law have not recognized the existence of election

dispute settlement institutions.
2. Law Number 32 | The election was conducted directly by the people, the type

Year 2004 of election violation consisted of violation of the
regarding determination of election result in this case election
Regional was formulated as legal regime of local government.
Government ‘the provisions of this law stipulates that the

competent authority to handle electoral dispute is the
Supreme Court and may delegate its authority to the
higher courts of the provisions stipulated in Article

]06
2 vxr Nlyzrebnrme 7 Thn Al o driatad A +in 4~ ~F nlnnr'nﬂ
» [TTR L R E N R o R [ \.,l\.aLluul 5 COnGucica I.III\,-UH_Y, IH\-‘ lVl'U O CalTUaon
Year 2008 dispute is the election result disputes (PHPU) in this
regarding ! case the election is formulated as part of the election




Second
Amendment to
Law Number 32
Year 2004
regarding
Regional
Government

law regime such provisions are contained in Article |
paragraph (4) of Law Number 15 Year 2011 on the
Implementation of General Elections. The provisions
of this law stipulates that the Constitutional Court is
the agency authorized to deal with election disputes,
the provisions mentioned in article 236C and Article
29 paragraph (1) letter e of Law Number 48 Year
2009 regarding judicial Power.

Decision of the
Constitutional
Court Number

97 / PUU-XI"/
2013

Law Number 22
Year 2014 on
the Election of
Governors,
Regents
Mayors

and

The filing of judicial review against Article 236C of Law

The e

Number 12 Year 2008 and Article 29 paragraph (1)
letter e with the provision of the cancellation of the
provisions of the article and stating that the election
is not part of the election law regime, after the
issuance of this ruling, the Constitutional Court is an
institution authorized to adjudicate disputes over the
results of general elections of regional heads as long
as there is no law regulating the matter, such
provisions are listed in the verdict of number 2.
lection is conducted indirectly through the Regional
House of Representatives , the provision is reinforced
by the provisions of Article 101 letter d and Article
154 letter d of Law Number 23 Year 2014 on
Regional Government. This provision has governed
thc cxistenee of a simuitancous cicction head
mechanism. The provisions of this law stipulate that
in case of violation of the election, the settlement
shall be followed up by law enforcement officials in
accordance with laws and regulations such as the
Corruption Eradication Commission, the Attorney
General Office and the Police, the provisions
mentioned in Article 33 paragraph (9) .

Law Number 1
Year 2015 on

Stipulation  of
Government
Regulation  in
Lieu of Law
Number 1 of
2014 on the
Election of
Governors,
Regents, and
Mayors

Becoming Laws

The election is conducted directly by the people. The

1)

2)

3)

provisions are regulated in Government Regulation
in Lieu of Law Number 2 of 2014 on Amendment of
Law Number 23 Year 2014 on Regional
Government, in this case the form of violation of
regional election is divided into several types,
namely:
Violation of the code of conduct of the organizer.
Ihe election shail be settied in the General
Elections Administrator's Council of the provisions
mentioned in Article 137 paragraph (1),
Administrative violations Elections shall be settled
in General Election Commissions based on
Recommendation Electoral Supervisory Bodies this
provision is contained in Article 139 paragraph (3);
Inter-Voter Dispute Disputes and Disputes Among
Voter Members With Voter Organizer settled in
Electoral Supervisory Bodies such provisions are

_ contained in Article 143 paragraph (1);

361
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4) Election crime shall be submitted by the National
Police Investigator of the Republic of Indonesia to
the Public Prosecutor and resolved in the District
Court which in this case has the authority to
examine, hear and decide cases of election crimes
using the Criminal Procedure Code (Article 147) by
forming the Assembly Special Criminal Act
(Aruicie 151) in this case law enforcement officers
also form an Integrated Law Enforcement Sentra;

5) State Administration Dispute The election shall be
settled at the State Administrative High Court after
all administrative efforts in Provincial Electoral
Supervisory BRodies and / or District / Municinal
The Supervisory Committee have been conducted
(Article  154) by Establishing the State
Administration's Special Assembly (Art. 155);

6) Dispute over election results resolved in the Court
of Appeal with the composition of an ad hoc judge
established by the Supreme Court (Art. 157)
The provisions on the Government Regulation In
Lieu Of Law are then stipulated by Law Number 1
Year 2015 on Stipulation of Government
Regulation in Lieu of Law Number 1 of 2014 on
the Electton of Govemors, Regenis and Mayors
Becoming Laws. The provisions of this
Government Regulation In Lieu Of Law have
regulated the existence of simultaneous election
head mechanism.

7. Law Number 8 | The election is done directly, in this law there 1s a

of 2015 on provision to form a new institutional court that 1s the
Amendment to election special court as one of the efforts to meet the
Law Number 1 implementation of the election head simultaneously
Year 2015 on which will begin in 2020. With regard to the Case of
Stipulation  of dispute determination of vote acquisition result of
Government election examined and tried by the Constitutional
Regulation in Court until the establishment of a special judicial
Lieu of Law body of this provision is contained in Article 157
Number 1 of paragraph (3).

20i4 on the

Election of

Governors,

Regents, and

Mayors

Becoming Laws

8. Law Number 10 | Completion of election disputes Election disputes cases are
Year 2016
Concerning the
Second which the Special Court is established prior to the
Amendment to

examined and tried by a special judicial body in
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Law Number 1 implementation of the national Selection. With
Year ’20!5 roonrd tn tha Anon AF diamiitn e tha Fiaanl atnona ~F
Conceming TvEATU Wy v Last G Uispuie GVOT Wil Tinags S i
Stipulation  of vote election result shall be examined and tried by
Government . the Constitutional Court until the establishment of a
Regulation in

Lieu of Law special judicial body. The provisions have been

Number i Year
2014 on the
Election of
Governors,
Regents,  and
: Mavors

= Becoming Laws

regulated in Article 157 paragraph (1), (2), and (3)

A. Dynamics of Election Head Dispute Resolution Institution in Indonesia

The implementation of elections in the history of Indonesian state administration

starting from Law Number 22 Year 1999 on Regional Government has led to the dynamics.

mplementation of this election is marked by the continuous changes to the dispute resolution

dispute institutions. The change of the regional election institution is influenced by the

ral head election

“hanism of local head election direct ople and the local head election

e aawdats waivw

mdirectly through the Regional People's Representative Council (DPRD).

The competence of the Supreme Court as an election dispute resolution institution

then regulated in Law Number 32 Year 2004 regarding Regional Government Article 106

paragraph (1) stating that "the objection to the determination of the result of the regional head

Supreme Court within no later than 3 ( three) days after the determination of the election
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result of the regional head and deputy head of region ", in which case the election head is
categorized as the local government legal regime.”

The dynamics of election head institutions continue to roll since the creation of Law
Number 12 Year 2008 regarding the Second Amendment to Law Number 32 Year 2004
regarding Regional Government which in this case has happened the transfer of authority of
election dispute settlement_ that is from the Supreme Court to the Constitutional Court the
regulation is regulated in Article 236C stating that "the handling of disputes over the vote
count results of the election of regional heads and deputy heads of regions by the Supreme
Court shall be transferred to the Constitutional Court at the latest 18 (eighteen) months since
the law is enacted", in this case election head is cate
stipulated in Law Number 15 Year 2011 concerning the Implementation of the 1 st election

article (4) which states that "The election of Governors, Regents and Mayors is the Elections

w elect demoeratically onvernore rvesante and mavare within the Tinitary Qtaie of the
SOovErnors, rege anc L) amwe or th

- avvr wcadai un.c.u-, ares O A L 655530 -

Republic of Indonesia based on Panc asylum and the 1945 Constitution of the State of the

Republic of Indonesia ".

resolution institution is also affirmed in Article 29 paragraph (1) sub-paragraph e of Law
Number 48 Year 2009 regarding Judicial Power which explains that the Constitutional Court

aas other authority granted by law including in handling dispute election. Along with the

* The Supreme Court adjudicates the dispute over vote count results as of 14 (fourteen) days after the
=ceipt of the objection petition by the final and binding Supreme Court / Supreme Court / Court, in which case
e Supreme Court in exercising its authority may delegate to the High Court to decide dispute over vote count
=sult of regional head election and deputy head of regency and municipality with the provision of decision is
Snal. The authority to settle the dispute is given to the Supreme Court because the election by the legislators is

nnnnnnnnn A o Tanal ~ ~l lnsad A wdinla tO.-.J-d-,-.InACf b nds - A
-—ww::uu: Ca as uic u,r_ul luuuuu L A\-«xluu(u zu VoTiuncnt as |ugulu|uu in ATHCIC 10 01 tac 1485 Uonstuiinuon anda

=0t as an election law regime as regulated in Article 22E of the 1945 Constitution, legislative elections, in Maria
Farida, Sengkeia Pemilukada, Putusan Mahkamah Konstitusi dan Pelaksanaan Putusan Mahkamah Konsiitusi,
Jzkarta: Konstitusi Press, 2013, hlm. 51-52.

?In the provisions of the 1945 Constitution Article 24C Paragraph (1) it 1s stated that the
Constitutional Court has the authority to hear at the first and final level the decision is final, to

av')rnlnu il'ux lnn ']rv’lll'it‘f r‘\n f—'nﬂc\ntnhnn €8] rinnlr]:- H'\o ri-nnnrn over ﬂwn "llll]"l'\"l"ll nf fhn otata
e S HH) L Oonguid Spul SO

mstitution whose authority provided by lhe Constitution, decide upon the dissolution of political
parties and decide upon disputes concerning election results,in Jimly Asshiddqie, Menuju Negara Hukum
vang Demokratis, Jakarta: PT Bhuana Ilmu Poluler kelompok Gramedia, 2009, him. 306
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development of the constitutional system, judicial review has been conducted on the articles

Article 236C of Law Number 12 of 2008 and Article 29 ragraph (1) letter e. The provisions
on the test are then set forth in the decision of the Constitutional Court Number 97 / PUU-XI

2013 with the provisions of the ruling declaring that article contradictory to the 1945
Constitution, but in the subsequent verdict the Constitutional Court also states that the
Constitutional Court remains authorized to adjudicate disputes the results of general elections

of regional heads as long as there is no law regulating the matter.

The creation of Law Number 22 Year 2014 has projected the indirect mechanism of
slections through the Regional People's Representative Assembly which was then affirmed in
“aw Number 23 of 2014 on Regional Government Article 101 letter d stating that one of the
=sks of Regi pie's Representative Assembly is "to elect the governor” and Article

34 letter d which states that one of the duties of Regency and Municipal Regional People's

Representative Assembly is "to elect the regent / mayor", this has resulted in constitutional

(Government Regulation In Lieu Of Law) namely Government Regulation In Lieu Of Law

Number 1 Tahun 2014 on the Election of Governors, Regents, and Mayors and Government

umber 23 of

12
(=]

14 on
Regional Government. Based on the provisions of this Government Regulation In Lieu Of

Law, the electoral mechanism is returned to the election directly through the people affirmed

2 of 2014, while Government Reoulation

1
" ema er 2 . S84 T~ 1 Aaa

In Lieu Of Law Number 1 of 2014 has provided new arrangements on the form of violations

of regional election and its settlement agencies.

The form of viclation of regional head election and its settlement as regulated in

Government Regulation In Lieu Of Law Number 1 Year 2014 as regulated i the provisions

of Article 137 to Article 157 is a violation of the code of conduct of elections completed by

D¢ General Elections Administrator Board
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General Election Commissionsbased on Recommendation Electoral Supervisory Bodies |,
Inter-Voter Dispute Dispute and Inter-Voter Disputc With Voter Organizer settied in
Electoral Supervisory Bodies, Crime of election submitted by National Police Investigator to
the Public Prosecutor and resolved in District Court by forming Special Assembly of Crime
and forming Integrated Law Enforcement Sentral, Tata Dispute The efforts of the State of
election shall be settled at the State Administrative High Court after all administrative efforts
in the Provincial Flectoral Supervisory Bodies and / or the Regency / Municipal The
Supervisory Committee have been made by establishing the Special Administrative
Assembly of the State, and the Dispute h The final election is settled in the High Court with

the comnocition of an ad hae f1id
composilion of an ag hoe mid

Government Regulation In Lieu Of Law Number 1 Year 2014 is then established
through Law Number 1 Year 2015 on Stipulation of Government Regulation in Lieu of Law
Number 1 of 2014 on the Election of Governors, Regents, and Mayors Become Act. Whereas
there has been a change in the form of election head court after the formation of the latest
Law on Election Number 8 of 2015 on the Amendment of Law Number 1 Year 2015 on
Stipulation of Government Regulation in Lieu of Law Number 1 of 2014 on the Election of
Governors, Regents and Mayor Becomes a Law whereby in this new provision the dispute
resolution mechanism is conducted by a special judicial institution as set forth in Article 157
paragraph (1) stating "Case of Dispute over Election Result is examined and tried by a special
judicial body".

However, in this case, before the special court is formed for a while the dispute
resolution process shall be returned to the Constitutional Court as stated in Article 157
paragraph (3) stating that "Case of dispute over vote acquisition result of Elections shall be
=xamined and tried by the Constitutional Court until the establishment of a special judicial
Sody ". The provisions stipulated in Article 157 paragraph (3) may also be assumed that the
dispute resolution authority given to the Constitutional Court has not been completely perfect

........

sstablishment of a special election court.
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In additional, the efforts made by the government to follow up the special election
£ 0N

i Adnay

St o i
e LT have been s R N

ot vibvar [0 Vane 7
Ly UCTLE ol il I L L

*
(SR PLw LR G e (¥

Amendment to Law Number 1 Year 2015 Concerning Determination of Government
Regulation in Lieu of Law Number 1 of 2014 The election of Governor, Regent, and Mayor
Secome Article 157 paragraph (1) to paragraph (9) which in the provisions of this
smendment has been mentioned that the Case of Dispute over the Elections results is
=xamined and tried by a special judicial body. The special justice body was formed prior to
“e implementation of the national Selection. With regard to the case of dispute over the final
stages of vote election result shall be examined and tried by the Constitutional Court until the

establishiment of a special judicial body.

In this case. the Election Contestant may submit an application for cancellation of the
determination of the vote count result by the Provincial General Election Commissionsor
Regency/City General Elec
(three) working days after the announcement of the vote acquisition result by the Provincial

General Election Commissions or Regency/Municipal General Election Commissions by

comnletine the fonl/nranf docniment 7 veneral Election
complefin g e ool/prool document an a 1 1 rovinge ixeneral Election

Commissions or Regency/Municipal General Election Commissions regarding the result of

the vote count recapitulation. If, in the event that the submitted application has been

¢
£

days of receipt of the application by the Constitutional Court. In this case, the Constitutional

Court adjudicates the dispute over the result of the election result not later than 45 (forty five)

workino
griong

4. CONCLUSION

The implementation of elections in the history of Indonesian state administration
starting from Law Number 22 Year 1999 on Regional Government has led to the dynamics.
This is because in the implementation there has been a dispute over the election, the

dynamics of the implementation of this election is marked by the continuous change of the
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dispute resolution institution, starting from the Supreme Court then the jurisdiction of the
judiciary is transferred to the Constitutional Court and after the decision of the Constitutional
Court and the new arrangement of authority is returned to the Supreme Court. Whereas
following the latest electoral regulation on the election, the authority of the current election
dispute resolution has been returned to the Constitutional Court until the establishment of a
special judicial institution ag mandated by Law Number 10 Year 2016 on the Second
Amendment to Law Number 1 Year 2015 Determination of Government Repgnlation in Lien

of Law Number 1 of 2014 on the Election of Governors, Regents, and Mayors Became the

Law before the national elections. The existence of such changes has shown that Indonesia is

establishing an electoral digpute resolution institution whi

uuuuuuuuuuuuu = a Lo a - . H tasatian asa'vaa

be effective for the settlement of the local election dispute.
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